Lease for Park and Recreational Purposes
Pursuant to Section 104.15 of the Streets and Highways Code
[bookmark: _GoBack]

	WHEREAS, The Legislature has enacted Section 104.15 of the Streets and Highways Code to authorize the Department to lease to local agencies for park purposes such portion of the remainder of property acquired pursuant to Section 104.15 not to exceed 200 feet from the closest boundary of the State highway or public work or improvement, when such use will protect such highway, public work or improvement and its environs, and will preserve its view, appearance, light and usefulness in accordance with conditions prescribed by the California Transportation Commission; and

	WHEREAS, The California Transportation Commission has prescribed certain procedures, terms, and conditions for the leasing of such property; and

	WHEREAS, the ( local agency ) intends to develop a park upon said property;

	IT IS, THEREFORE, AGREED that the State of California and the ( local agency ) hereby enter into a leasehold containing the following terms and conditions:

	LEASE covering premises in the City of (____________________), County of (____________________).

	THIS INDENTURE OF LEASE, made and entered into and effective this _____ day of _______________, 20___, by and between the STATE OF CALIFORNIA, acting by and through its Department of Transportation, hereinafter called the LESSOR, and ______________________________, hereinafter called the LESSEE:

WITNESSETH

	That the Lessor, for and in consideration of the covenants, conditions, agreements, and stipulations hereinafter to be performed by the Lessee does hereby lease unto the said Lessee those certain premises situated in the City of ____________________, said land or interests [therein being shown on the map or plat attached hereto marked “Exhibit A,” and by reference made a part hereof, and more particularly] described as follows:

[Description]

	TO HAVE AND TO HOLD said premises, hereinafter called “the leased premises,” together with appurtenances and easements belonging thereto for the term and on the conditions hereinafter set forth.

	THE PARTIES HERETO COVENANT AND AGREE AS FOLLOWS:


	STATE OF CALIFORNIA  DEPARTMENT OF TRANSPORTATION
	EXHIBIT

	PORTER BILL LEASE
	16‑EX‑11 (REV 7/2007)

	(Form #)
	Page 1 of 7






1.	TERM

	The term of this lease shall be for a term of fifty (50) years beginning _______________, and ending _______________.

2.	TERMINATION

	This lease shall terminate upon the occurrence of any of the following events:
(a) All or any portion of the leased premises is required for State highway or other public transportation purposes, PROVIDED HOWEVER, that when all or any portion of the leased property is required for Highway purposes, the Lessor shall provide 180 days’ notice of termination;
(b) All or any portion of the leased property ceases to be used for park purposes.
(c) In the opinion of the Director of Transportation the property is not maintained in such a manner as to protect and enhance the highway or public works and its environs, PROVIDED HOWEVER, that the Lessor shall notify the Lessee that the Director has determined that the property is not so maintained, stating the reasons for such determination, and PROVIDED FURTHER, that Lessee shall have a reasonable time, not to exceed one hundred eighty (180) days, to remedy the conditions or defects which formed the basis for the Director’s determination.

	It is understood and agreed that upon termination of this lease for any reason, Lessor shall not be obligated to provide replacement lands or facilities or compensation in any manner for the part taken or the remainder of the leased premises, PROVIDED HOWEVER, that if the Lessee has purchased adjoining property in conjunction with this lease, and if said adjoining parcel remains in the ownership of Lessee and continues to be used in conjunction with the leased premises, and if this lease is terminated for the reasons stated in 2(a) above, Lessee shall be entitled to recover from the acquiring agency severance damages, if any, to the extent that said adjoining parcel is damaged.

2.	TERMINATION (Alternate)

	This lease shall terminate upon the occurrence of any of the following events:
(a) All or any portion of the leased premises is required for State highway or other public transportation purposes, PROVIDED HOWEVER, that when all or any portion of the leased property is required for Highway purposes, the Lessor shall provide 180 days’ notice of termination;
(b) All or any portion of the leased property ceases to be used for park purposes.
(c) In the opinion of the Director of Transportation the property is not maintained in such a manner as to protect and enhance the highway or public works and its environs, PROVIDED HOWEVER, that the Lessor shall notify the Lessee that the Director has determined that the property is not so maintained, stating the reasons for such determination, and PROVIDED FURTHER, that Lessee shall have a reasonable time, not to exceed one hundred eighty (180) days, to remedy the conditions or defects which formed the basis for the Director’s determination.

	It is understood and agreed that upon termination of this lease for any reason, Lessor shall not be obligated to provide replacement lands or facilities or compensation in any manner for the part taken or the remainder of the leased premises.

3.	RENTAL

	The Lessee agrees to pay Lessor as rent for the leased premises during the term the sum of _______________ Dollars ($_______________), payable annually in advance to the Lessor at the Office of the State of California, Department of Transportation, at ____________________, California, commencing on the _____ day of _______________, 20___, and on the _____ day of _______________ each year thereafter.

	
	EXHIBIT

	PORTER BILL LEASE (Cont.)
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	(Form #)
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4.	IMPROVEMENTS, REPAIRS, MAINTENANCE AND USE OF THE PROPERTY

	Lessee agrees to develop a park upon the leased premises and to commence construction of said park, as approved by Lessor, no later than _______________, 20___, and to complete said construction on or before _______________, 20___. In the event construction is not commenced and completed in the time set forth above, or if not prosecuted with reasonable diligence to completion, this lease may be terminated at Lessor’s option.

	The Lessee, prior to the construction of any improvements on the leased premises, shall furnish a description of the proposed facility, including:
(a) Ten each ‑ site plans and one duplicate tracing, at scale 1/20 inch to 1 foot on sheets 30 inch x 40 inch.
(b) Ten each ‑ architectural elevations and one duplicate tracing, at scale 1/8 inch to 1 foot on sheets 30 inch x 40 inch.
(c) Specifications, including structural system, types of materials, exterior finishing, and landscaping.

	All plans and specifications submitted by the Lessee to the Lessor shall be subject to the Lessor’s review and approval, including but not limited to lighting facilities, and to means of ingress and egress to the property. Building improvements shall be limited to those included in the approved plan. No additional building improvements shall be allowed without prior written consent of the Lessor. All building improvements shall conform to local building codes and ordinances. All signs shall be subject to the prior approval of the Lessor. Any facilities constructed for the protection of the Lessor’s facility shall be maintained in the conditions as approved in the plans.

	Lessee further agrees that improvements constructed on the leased premises shall conform to approved plans and specifications referred to in Clause 4 ‑ (a), (b), (c). It is further agreed and understood that the leased premises shall be used exclusively for park purposes, and the premises will not be used for other purposes or for purposes deemed by the Lessor to be a potential fire or other hazard to the highway facility. The operation and maintenance of leased premises shall be subject to regulations by the Lessor to protect against fire or other hazard impairing the use, safety and appearance of the highway. No change in use shall be permitted without the Lessee’s first having obtained written approval from the Lessor. Lessee specifically understands that any change of use of the leased premises which is inconsistent with park purposes shall be considered as a material breach of this lease and the cause of forfeiture of the lease.

	Lessee, at its sole cost and expense, shall comply with and faithfully observe in the construction and use of the premises the requirements of all Municipal, State, and Federal authorities now in force or which may hereinafter be in force pertaining to the leased premises.

	Within ninety (90) days after completion of construction of the facilities, the Lessee shall furnish to the Lessor two sets of the plans and specifications used in said construction in detail, including the location of all underground and aboveground utility lines, as well as construction details.

	The Lessee, at its own cost and expense, shall maintain the leased premises, including all buildings, structures, landscaping and improvements constructed thereon, and all driveways, fences, and guardrails heretofore, or hereafter erected in good repair at all times in an orderly, clean, safe, and sanitary condition in such a manner as to protect and enhance the abutting highway or public works and its environs and to preserve said highways’ or public work’s view, appearance, light, air, and usefulness, and otherwise in compliance with all requirements of law. A high standard of cleanliness consistent with the location of the area as an adjunct to the California highway system will be required. The Lessee shall take all steps necessary to effectively protect the fences and guardrails from damage incident to the Lessee’s use of such land and improvements, all without expense to the Lessor. The Lessee shall be liable to and shall reimburse the Lessor within thirty (30) days after billing for any damage to said fences, guardrails, in any way resulting from or attributable to the use and occupancy of said premises by the Lessee or any person entering upon the same with the consent of the Lessee, expressed or implied. It is understood and agreed that the leased premises shall be used during the tenancy hereof exclusively for the purposes of a public park or uses compatible with such uses, including parking appurtenant to such park. No other use shall be permitted. Lessee shall not allow vehicle or equipment washing, fueling, maintenance or repair on the premises. 



	If all or any portion of the leased property is required for highway purposes and after written notice of termination is provided by Lessor, at its sole cost and expense, shall remove all building improvements within the highway right of way within 180 days of said notice of termination.

5.	HAZARDOUS MATERIALS

	Hazardous materials are those substances listed in California Code of Regulations, Title 22, Section 66261.126, Appendix X, or those which meet the toxicity, reactivity, corrosivity or flammability criteria of Article 11 of the above Code, as well as any other substance which poses a hazard to health or environment. Except as otherwise permitted in this Lease, Lessee shall not use, create, store or allow any such substances on the premises. Fuel stored in a motor vehicle for the exclusive use in such vehicle is excepted.

	In no case shall Lessee cause or allow the deposit or disposal of any such substance on the leased property. However, household products necessary for routine cleaning and maintenance of the property may be kept on the leased premises in quantities reasonable for current needs.

	Department, or its agents or contractors, shall at all times have the right to go upon and inspect the leased premises and the operations conducted thereon to assure compliance with the requirements herein stated. This inspection may include taking samples of substances and materials present for testing, and/or testing soils or underground tanks on the premises.

6.	WATER POLLUTION CONTROL

	Lessee shall not allow discharge of contaminated storm water runoff or unauthorized non‑storm water discharges to private or public storm water drainage systems. Lessee shall comply with State and Federal water pollution control requirements, and those of municipalities, counties, drainage districts, and other local agencies regarding discharges of storm water and non‑storm water to sewer systems, storm drain systems, or any watercourses under jurisdiction of the above agencies.

	Lessee shall implement and maintain the best management practices (BMPs) shown in the attached Stormwater Pollution Prevention Fact Sheet for Parks and Recreation. Lessee shall identify any other potential sources of storm water and non‑storm water pollution resulting from Lessee’s activities on the premises, which are not addressed by the BMPs contained in the attached Fact Sheet, and shall implement additional BMPs to prevent pollution from those sources. Additional BMPs may be obtained from the Right‑of‑Way Property Management and Airspace Storm Water Guidance Manual (RW Storm Water Manual) available for review at the Department’s District Right of Way office or online at: http://www.dot.ca.gov/hq/row/rwstormwater/. In the event of conflict between the attached Fact Sheet and this Lease, this Lease shall control.

	Department, or its agents or contractors, shall at all times have the right to go upon and inspect the premises and the operations conducted thereon to assure compliance with the requirements herein stated. This inspection may include taking samples of substances and materials present for testing, and/or the testing of sewer systems, storm drains, or watercourses on the premises.

7.	LIABILITY INSURANCE

	This lease is made upon the express condition that Lessor is to be free from all liability and claims for damages by reason of any injury to any person or persons, including Lessee, or property of any kind whatsoever and to whomsoever belonging, including Lessee, from any cause or causes resulting from the operations and/or use of the premises by Lessee, his agents, customers and/or business invitees, Lessee hereby covenants and agrees to indemnify and save harmless Lessor from all liability, loss, cost and obligation on account of any such injuries or losses.


	Lessee shall, at his own expense, take out and keep in force during the within tenancy, public liability insurance and property damage insurance in a company or companies to be approved by the Lessor, to protect the State of California, its officers, agents, and employees, as a named additional insured, against any liability to the public incident to the use of and resulting from injury to, or death of, any person or persons or property damage, including parked vehicles, occurring in, or about the demised premises, in the amount of not less than $1,000,000, to indemnify against the claim of one or more persons resulting from any one accident.

	Said policies shall inure to the contingent liabilities, if any, of the Lessor, and the officers, agents, and employees of Lessor when acting within the course and scope of their employment, in its capacity as Lessor, and shall obligate the insurance carriers to notify Lessor, in writing, not less than fifteen (15) days prior to the cancellation thereof, or any other material changes affecting the coverage of the policies. Lessee shall furnish to Lessor a certified copy of each and every such policy within not more then ten (10) days after the effective date of the policy. Lessee agrees that, if Lessee does not keep such insurance in full force and effect, Lessor may take out insurance and pay the premiums thereon, and the repayment thereof shall be deemed to be additional rental and payable as such on the next day upon which rent becomes due hereunder.

	Prior to occupying the leased premises the Lessee, as a condition of the lease, must furnish certificates of insurance. Said certificates, in blank, will be furnished to Lessee by Lessor upon request.

	This paragraph nor any part of this lease is intended to create any rights or claims on the part of any person or persons who may claim to be a third party beneficiary of this lease or on the part of any person or persons who are not a party to this lease.

	The purpose of this paragraph is to protect the State of California, its officers, agents, and employees against liability for personal injury, death of any person or persons, as well as property damage arising by reason of its position of owner and Lessor of the real property in question.

	It is understood that the Lessor specifically reserves the right to increase the amount of public liability or property damage insurance required under this lease to the amount for which the Lessor is self‑insured if the Lessor’s self‑insured limits are raised above $1,000,000. Upon thirty (30) days’ written notice of a change in insurance requirements, Lessee must furnish additional certificates of insurance proving that it has complied with the new policy limits adopted by the Lessor.

7.	LIABILITY INSURANCE (Alternate)

	This lease is made upon the express condition that Lessor is to be free from all liability and claims for damages by reason of any injury to any person or persons, including Lessee, or property of any kind whatsoever and to whomsoever belonging, including Lessee, from any cause or causes resulting from the operations and/or use of the premises by Lessee, his agents, customers and/or business invitees, Lessee hereby covenants and agrees to indemnify and save harmless Lessor from all liability, loss, cost and obligation on account of any such injuries or losses.

	The purpose of this paragraph is to protect the State of California, its officers, agents, and employees against liability for personal injury, death of any person or persons, as well as property damage arising by reason of its position of owner and Lessor of the real property in question.

8.	TAXES OR ASSESSMENTS

	It is understood and agreed that the Lessor shall not be liable for taxes or assessments of any nature whatsoever on the leased property and that Lessee will pay any such taxes or assessments should they arise.


9.	CONDEMNATION CLAUSE

	In the event it becomes necessary for the Lessor to acquire all or any portion of the leased premises for highway or other transportation uses, this lease may be terminated as provided in 2 above. The lessee specifically waives all defense to any condemnation action, PROVIDED HOWEVER, if the lease is terminated for other public transportation purposes that Lessee may claim compensation from the condemning authority based upon the value of its interest in the improvements constructed on the leased premises, in accordance with the laws of eminent domain.

10.	DEFAULT BY LESSEE

	Lessor shall exercise against Lessee any remedy which Lessor may have for breach of any covenant or agreement herein expressed only after Lessee has failed for a period of thirty (30) days after receipt of notice thereof to correct the condition of which complaint is made.

11.	NOTICES

	Any and all notices or demands by or from Lessor to Lessee, or Lessee to Lessor, shall be in writing. They shall be served either personally or by mail; service shall be conclusively deemed made at the time of service. If served by certified mail, service shall be conclusively deemed made forty‑eight (48) hours after the deposit thereof in the United States mail, postage prepaid, addressed to the party to whom such notice or demand is to be given and the issuance of a receipt therefore. If served by telegraph, service shall be conclusively deemed made at the time the telegraph agency shall confirm to the sender delivery thereof to the addressee. Any notice or demand to Lessor may be given to Lessor at _______________ or at such other place or places as shall be designated by Lessor from time to time. Any notice or demand to Lessee shall be given to Lessee at __________________________________________________________
	______________________________________________________________________________________________
	______________________________________________________________________________________________
	______________________________________________________________________________________________

12.	SUBLEASES, ASSIGNMENTS, ASSIGNMENTS BY OPERATION OF LAW AND ENCUMBRANCES

	The Lessee may not sublease or assign any portion of said lease to any person, without the prior written consent of Lessor.

	The Lessee covenants that no lien or other encumbrance shall be placed upon the leased premises or the improvements located thereon which will defeat the right of the Lessor under the lease herein. The Lessee further agrees that any loan which is secured by a lien on the leased premises or the improvements located thereon shall be made expressly subject to the prior leasehold rights of the Lessor contained herein.

	No holding over by Lessee shall operate to renew this lease without the written consent of the Lessor endorsed thereon.

13.	WAIVER

	The waiver by Lessor by any breach of any term, covenant or condition herein contained shall not be deemed to be a waiver of such term, covenant or condition or any subsequent breach of the same, or any other term, covenant or condition herein contained. The subsequent acceptance of rent hereunder by Lessor shall not be deemed to be a waiver of any preceding breach by Lessee of any term, covenant or condition of this lease other than the failure of Lessee to pay the particular rental so accepted, regardless of Lessor’s knowledge of preceding breach at the time of acceptance of such rental.


14.	FAIR EMPLOYMENT PRACTICES

	The Lessee, for itself, its personal representatives, successors in interest, and assigns, as a part of the consideration hereof, does hereby covenant and agree “as a covenant running with the land” that (1) no person, on the grounds of race, color, or national origin shall be excluded from participation in, be denied the benefits of, or otherwise subjected to discrimination in the use of said facilities, (2) that in connection with the construction of any improvements on said land and the furnishing of services thereon, no discrimination shall be practiced in the selection of employees and contractors, by contractors in the selection and retention of first-tier subcontractors, and by first-tier subcontractors in the selection and retention of second-tier subcontractors, (3) that such discrimination shall not be practiced against the public in their access to and use of the facilities and services provided for public accommodations (such as eating, sleeping, rest, recreation, and vehicle servicing) constructed or operated (on, over, or under) the space of the right of way, and (4) that the Lessee shall use the land in compliance with all other requirements imposed pursuant to Title 15, Code of Federal Regulations, Part 8 (15 CFR, Part 8) and as said Regulations may be amended. In the event of breach of any of the above nondiscrimination covenants, the Lessor shall have the right of termination of this lease, and to reenter and repossess said land and the facilities thereon, and hold the same as if said lease had never been made or issued.

15.	TIME OF ESSENCE

	Time is expressly made the essence of this lease.

IN WITNESS WHEREOF, the undersigned have executed this lease the day and year first above written.

	STATE OF CALIFORNIA

	DEPARTMENT OF TRANSPORTATION

	

	

	By
	

	
	LESSOR

	

	

	

	

	

	

	

	

	By
	

	
	LESSEE





