
 
    
   
    
    
   

LTAP 
Loca l Technical Assistance Program 

Federal Aid Series 
Day 1: Getting Started 
Day 2: Environmental 
Day 3: Right of Way 
Day 4: Project Development 
Day 5: Construction 
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Welcome….Logistics, HousekeepingInstructor Introductions



 

 
       

          
         

 

 
        
           

   
          

        
     

     
   

  

   

        
         

      

Instructors 
Instructor: Linda Tong
Linda is the Caltrans HQ Chief for the statewide programs in Appraisals, Local Programs and Local 
Agency RW Certifications. She has a degree in Economics from UCLA. Linda joined the HQ team in 
2013 from D7 where she was responsible for managing the Local Programs, Railroad Coordination, 
Utility Relocation and Appraisal review units. Linda’s RW career started in D12 (1990) which later 
included D7 and D8 as part of the Southern RW Region performing and supervising several project 
delivery teams in the performance of acquisitions and appraisals on numerous state and interstate 
highway improvement projects in addition to toll road oversight and training of LPAs on locally 
sponsored projects on and off the State Highway System.Instructor: SteveMattos 
Steve is the District 3 (Marysville) Local Programs Coordinator currently on temporary assignment to 
HQ. A graduate from Fresno State with a degree in Health Science, he has 19 years of Caltrans 
experience. In addition to Local Programs, he has worked in Appraisals, Acquisition, Relocation 
Assistance and State Lands. 

Instructor: Steve Beaudoin 

Instructor: Robert Enriquez 

Instructor: Mark Lyles
Mark is currently the Office Chief of Right of Way Acquisitions, Condemnation, Railroads and Local 
Programs. Mark graduated Florida State University 1986 and began his career with Caltrans in 1990 
in Orange County. Mark has 6 years Right of Way Utility experience. 3 



   

   

  
 

Course Objectives 

• Overall understanding of Federal Aid project 
requirements 

• Overall understanding of the right of way and 
utilities process 

• Understanding methods to accomplish right 
of way deliverables 
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Presentation Notes
FHWA has delegated Caltrans as the “Gatekeeper” for funds when local governments use federal monies for projects.  As such, this class is to educate local agencies on the right of way policies and procedures that are necessary to successfully certify your project while you comply with federal regulations and avoid jeopardizing federal funds.�The Right of Way division is responsible for protecting the rights of the owners and obtaining the rights needed for projects.  It is not an easy task.This class focuses on the right of way aspect of local projects and it is designed with engineers in mind; hence, it will be an overview of valuable information and does not represent the total document processing needed for each subject.  Hopefully, on your evaluations at the end of the day you will verify it was a day well spent.Chapter 13 and 14 of the LAPM covers the RW activities including Utility Relocations.  The Right of Way Manual provides further details on all right of way matters.



 
 

 

Course Goal 
• Successful Certification of Local Agency 

Federal-aid Transportation Projects Leading 
to Federal Participation in Construction 
Funding 
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Zoom Basics 
At the top of your screen you will find this toolbar: 

Speaker View 
or Gallery View 

Full 
Screen 

Annotate on the Shared Screen with Stamps and Text 

Turn On or Off 
Side-by-Side 
Mode when 

someone is Screen 
Sha ing 
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Course Materials 
• Right-of Way Certification 

– You will access form 13-B in Google Slides 

– Exhibit 13-A 

– Exhibit 13-B 
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Presentation Notes
Talk about Chapters 13 and 14 in the LAPM

https://dot.ca.gov/-/media/dot-media/programs/local-assistance/documents/lapm/c13/13a.pdf
https://dot.ca.gov/-/media/dot-media/programs/local-assistance/documents/lapm/c13/13b.pdf


 ROLES AND 
RESPONSIBILITIES 
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Recent Changes 

• Fixing America’s Surface Transportation 
(FAST Act) – Signed into law December 4, 
2015 

• Authorizes $305 billion from 2016 through 
2020 

• Provides long-term funding certainty for 
surface transportation infrastructure 
planning and investment. 
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Presentation Notes
Please note this class does not address SB1.FAST Act:First law enacted in over 10 years that provides long-term funding certainty for surface transportation and signed by President Barack Obama….meaning states and local governments can move forward with critical transportation projects with the confidence that they will have a federal partner over the long-term.The law makes changes and reforms to many federal transportation programs, including streamlining the approval processes for new transportation projects. 



  
  

  
  

   
 

 

Acquisition of Private Property 
for Public Use 
• 5th Amendment of the U.S. Constitution 
• 14th Amendment of the U. S. Constitution 
• Article 1 of the California State Constitution 
• The Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970 as 
Amended (Uniform Act) 

LAPM 
Chapter 13 
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Presenter
Presentation Notes
Historical background that led to the amendments:  properties were taken without due process and/or just compensation 5th AmendmentNo person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.Add text of 14th Amendment (applies to the State)All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. Roberta’s Notes:It is amazing that the US Constitution from 1787 is the authority we still follow today.  These amendments were very important to our fore fathers, as most of them came from England, and they were not allowed to own land.  No the King owned the “Kingdom of England”.  When he said he wanted his land, you were dismissed.  No Bekins, no 90 day notice or moving allowance-just go.Most of us are familiar with the 5th amendment, or at least the part that states you do not have to incriminate yourself-but it also states that no person will be deprived of life, liberty or property without due process of law.  Property defined as land and anything attached permanently to it.  And the property can be acquired, there just has to be a system to insure the government needs it.  You know, “The greater good with the least amount of personal injury.”  It also states, “PRIVATE PROPERTY SHALL NOT BE TAKEN WITHOUT JUST COMPENSATION.”  Legal precedence handed down over the years describes this as fair market value.The 14th amendment goes on about the necessity of due process of law and equal protection of the laws.  In current terms-”No Discrimination” or as we know today-Title VI.  And in case you weren’t aware, Title VI is not just for right of way, but every phase of your project must take Title VI into consideration. Take a look at the pamphlet.Article 1 confirms the State will follow the same regulations in acquiring land for public projects



  

  
     

   
  

 

     
 

  
 

   
  

Uniform Act Provisions 

Must be followed on all federal-aid highway 
projects, even when no funds are used for the 
right of way phase. 

– Provides important protections and assistance for people 
affected by federally funded projects 

– Ensures fair and equitable treatment for people displaced by a 
federally funded project 

– Ensures no person shall suffer disproportionate injury by a 
program designed to benefit all 

– Encourages every reasonable effort to expeditiously acquire real 
property by negotiation without coercion 
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Presentation Notes
The project is federalized when $1 of federal funds is used in any phase of the project.  Spending $1.00 of federal funds on a project requires all R/W activities to be compliant with federal regulations.You must follow the provisions of the Uniform Act and Federal Regulations in the Right of Way phase when there is federal dollars in any phase of a project. This is not an option, nor can you “cherry pick” when you want to follow the rules.  I always love when they tell me, “but it is OUR money in the R/W phase, we should be able to do it our way.”  I tell my people, ok, do it your way in construction too, as there will be no federal monies involved in any phase of your project.  Eh?  Yes, if there is ONE federal dollar in ANY phase the rules and regulations must be followed.  This also means follow the Caltrans R/W Manual. Hence, why you want right of way involved early in the project.(Suggestion:  the presenter to paraphrase the verbiage or emphasize the key words instead of reading what is on the screen.)  The Constitution referenced the need and purchase of private property for public use, but it did not address any relocation issues.  This came to a head when I-5 went thru Sacramento, where approximately 900 older homes needed to be purchased at fair market value, but there were not 900 replacement homes at the same value.Hence the Uniform Relocation Assistance and Real Property Acquisition Policies Act was introduced in 1970, commonly referred to as the “Uniform ACT”.  It has been amended time to time, most recently in February 2005.The Uniform Act was introduced to protect the rights of property owners and for the first time established a relocation program.The Act provides minimum requirements for appraisals and defines “expeditiously” as within 30 days of the approved appraisal.  Owners are also guaranteed a reasonable time to consider the offer (at a minimum, 30 days is considered “reasonable”), seek legal advice, or order their own appraisal.Basically it provides guidelines to promote public confidence in acquisition procedures and policies.  



    
  

    
  

   
 

Federal Regulations 

• Title 23 Code of Federal Regulations (CFR), 
Highways, Part 710 – Right of Way and Real 
Estate 

• Title 49 Code of Federal Regulations (CFR), 
Transportation, Part 24 – Uniform Relocation 
Assistance and Real Property Acquisition for 
Federal and Federally Assisted Programs 
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Presentation Notes
The acquisition of private property for public use is a complex matter, governed by a number of laws, regulations and policies.  Familiarity with these requirements is essential for a successful right of way phase of your project.If you read 23 CFR, it defers to the State’s Procedures Manual as many States have different polices and procedures (such as Georgia who utilizes lawyers instead of a title companies).And if you have ever seen Caltrans manuals-there are several volumes. Local Programs has one chapter on right of way, yet the Right of Way Manual has 17 chapters. The federal laws and CFR’s provide guidance on implementing law for appraisals, acquisitions and relocation procedures.  The rules provide uniform policy and procedures for the acquisition of real property by all federal, state and local governments who receive financial assistance for any program or project from the US Government.  Technically, they apply on your own funded projects, you just might not have anyone checking to see if you are complying.



  

  

  

  

 
 

  

Federal Funding and Your Project 
FHWA 

Funding tied to Uniform Act Compliance 

Caltrans 
Charged with Oversight of Uniform Act Compliance 

LPAs 
Property Acquisition Activities 

Uniform Act Non-Compliance Uniform Act Compliance 

Project Sanctions Eligible Expenditure 
Federal Funding at Risk Reimbursement 

13 

Presenter
Presentation Notes
This flow chart outlines the process.  Funding is received from the Federal Highway Administration, Caltrans is the “gate keeper” for compliance, local governments are actively utilizing funds for transportation projects.If local governments do not comply with all the rules and regulations, projects will be at risk for future funding.  If no Uniform Act Compliance-there will be no expenditure reimbursement.ULTIMATELY the feds have the final say…if using federal funds, local governments must abide by their rules and regulations.And the State thru Caltrans is your oversight for compliance.  



  
 

   
  

    

   

FHWA Role 

• Policy/Program direction setting 
• Obligation of Federal Funds 
• Approves non-delegated activities 

– PODI’s – Projects of Division Interest 
– Right of Way Cert 3/3W (pursuant to Stewardship and 

Oversight Agreement/ Project Oversight Agreement) 

• Monitors Caltrans oversight of Local Public Agencies 
• Training 
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Presentation Notes
FHWA is a policy/program direction setting agency, providing funding and oversight through Caltrans for LPAs to develop transportation projects.  High Profile Projects:Similar to Caltrans State Projects, the goal under the new Stewardship/Oversight Agreement (Agreement) is to identify HPPs and FHWA Approval/Involvement as early as possible (prior to “Authorization to Proceed”). Identification of Local Assistance HPPs will proceed in a manner consistent with Caltrans’ normal process for identifying Local projects. Continuous, open communication will take place throughout the year regarding the selection of HPPs. However, Quarterly Meetings between Caltrans and the FHWA will be scheduled to discuss any changes to the known or anticipated HPPs. Those projects selected as HPPs will be mutually agreed upon by the appropriate Caltrans District and FHWA. Once a project has been selected as an HPP, a Project Oversight Agreement will be filled out to identify FHWA and Caltrans project approval authorities for that particular project. The Project Oversight Agreement will document those areas where FHWA will have approval authority. It will also provide a project description, Federal-aid and State project numbers, and a discussion of FHWA’s involvement on the project outside of the approval authority. The DLAE will work directly with the Local Agency and FHWA to assure that the Project Responsibilities of the Project Oversight Agreement are fulfilled. Caltrans Headquarters DLA may assist the District as requested. Examples of High Profile Projects: (provide examples of PODI/POCI projects within the District)Types of High Profile Projects:Projects of Division Interest (PODI’s)  Projects greater than $500 millionTIGER projectsProjects of Corporate Interest (POCI’s)Projects of such significance that FHWA is willing to commit additional resources beyond those available at the Division level.



  

  
  

  
 

 

Role of Caltrans Right of Way 

• Acts as oversight agency – FHWA has 
delegated overall responsibility for right of 
way activities to Caltrans under the SOA 

• Provides guidance, support and training 
• Responsible for all Local Agency compliance 
• Reviews and accepts R/W Certification 
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Presentation Notes
Website: http://www.dot.ca.gov/hq/row/localprog/index.htm  Currently, __________ is the Local Programs Coordinator and the contact for all of your right of way issues in District ___.  When in doubt, ask don’t guess. Email your questions to your District Local Programs Rep who will respond in writing so you both have documentation of the situation and the response.  If a manual reference is needed, the rep will usually  provide the citing.Local Programs Rep Email:Phone: 



  
 

  

  
 

  

Role of Local Agency 
• Holds public hearings 
• Administers Right of Way activities 
• Administers Consultant Selection 
• Manages right of way consultant contract 
• Maintains records and proper retention of 

documents 
• Communicates with Caltrans Right of Way 

Local Programs Coordinator 
• Prepares Right of Way Certification 
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Presentation Notes
23 CFR 771.111 (h)(2)(iii)  Public Meetings: Provides information on right of way impacts, Explains the acquisition process, Provides information on the Relocation Assistance Program,  Provides opportunity for Local Agency to present the proposed project to the public and obtain their feed back. Despite having very talented design engineers, the property owners usually know their land and neighborhood, and are best able to provide valuable information as well as unusual circumstances. It is advantageous to have right of way professionals available at the meeting to explain the various right of way activities; appraisal, offer, relocations, etc. Local Agency Administers Right of Way activities for the project. They include:ROW Cost Estimate (Accurate!!) Appraisal and Acquisition Relocation AssistanceUtility Relocation and RailroadProperty Management, clearance and demolition Right of Way CertificationProject closeout and record retention 



 RIGHT OF WAY 
ACTIVITIES 
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   Preliminary RW Activities/PE Phase 

All RW studies necessary to achieve NEPA: 
– Early stage in the project develop process 
– Evaluate project RW requirements 
– Field Reviews 

• Project Limits, location (including existing utilities) 
• Scope, cost, any additional right of way required 

– ROW Cost Estimate (Accurate!!) 

18 



  

 
 

 
 

  Right of Way Phase Work 

– Appraisal (final) and Acquisition 
– Relocation Assistance 
– Utility Relocation and Railroad 
– Property Management, clearance and demolition 
– Right of Way Certification 
– Project closeout and record retention 

19 



  

   
    

     
 

  
  

  

Performing Right of Way Activities 

• The following options are available to Local 
Agencies in the performance of Right of Way 
activities: 
– Use your own staff, if you have the appropriate 

Local Agency Qualification Level 
– Contract with an Approved Qualified Local Agency 
– Contract with a qualified consultant 
– Mix of the above 
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Presentation Notes
So what now…you have a project, you have secured your Fed money…..but, eeee gads…there’s r/w on the project (a number of TCEs from a line of SFRs, a sliver take off a farm property, a full take of a commercial building).Local Agencies have four “options” when it comes to how they are going to perform right of way activities.They can get “qualified” (which we will discuss)Contract with a Qualified Local AgencyContract with private consultant contract(s) for one or more servicesMix it up! Use a combo of two or more of the above. We see a lot of qualified agencies hiring consultants for part of the r/w work. (Appraiser, Appraisal Review, Acquisition, RAP)



 
  

 

  
    

  
     

   
   

   
 

Qualification - Local Agency 
• Contact the District Right of Way Local Programs

Coordinator to request approval of qualification 
status. 

• Submit request package for qualification 
• Right of Way Coordinator reviews Local Agency right

of way procedures, staff resumes and staffing levels 
• Caltrans Audits & Investigations Office may help with

the review to determine if LA accounting procedures
are compatible with Caltrans fiscal system 

• Right of Way Coordinator notifies Local Agency of 
approval or denial, as appropriate 
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Presentation Notes
How many of you have Right of Way Agents or a Real Estate Department at your agency?  Of the ___ local government agencies we have in District ___, only ___ agencies have right of way/real estate staff that have been qualified to perform r/w activities at Level 2 or 3. (We’ll talk about these “levels” later.) So, you see, there aren’t a lot of qualified agencies out there.In (FY 14/15) we certified ___ off-system local agency projects and in this fiscal year… (ending 7/31)….we are already at ___. Most of these r/w certs were processed by engineers like yourselves with no real right of way experience. Granted, most of these projects did “not” involve the acquisition of “new” property rights….but the majority did have utility impacts and/or the need for permits….and as folks often forget….these items ARE considered “right of way”. So, if you have trained r/w or real estate professionals on staff, your agency may be (or can be) qualified to perform right of activities for your project using federal monies.  	To request qualification status your agency needs to send a request to us and provide resumes of your right of way staff as well as organizational charts and duty statements. Local must specify level requested and Right of Way activities to be performed   Must provide staffing information and organizational charts along with staff resumes and duty statementsUpon review of staff resumes and a determination by the Local Programs Coordinator that staff meets the required experience, a letter will be sent to the LPA verifying qualification.  Every three years it must be renewed but it must be updated if there are any significant changes in personnel. NOTE:  If the District has a list of Qualified Agencies handout the list to class participants.



 

 
 

 
  

  

    
 

 
   

Qualification - Requirements 

• Local Agency must have Right of Way Agent(s)
qualified to perform all approved activities 

• Must maintain adequate staff 
• Must agree to conform to Department policies

and procedures in order to meet State and 
Federal requirements 

• Must adopt Caltrans Right of Way Manual for
Federal-aid projects, or Local Agency manual -
Realty Acquisition Manual Procedures
(RAMP), if approved by Caltrans 

22 
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Presentation Notes
In addition to having a qualified and adequate staff, your agency must conform to Department polices and procedures (which meet State and Federal requirements) and you will adopt the CT R/W Manual.I’ll note here that the LAPM does a great job of “summarizing” r/w and utilities….but it is used in conjunction with our regular r/w manual.



 

 
  

 
    

   
    

Qualification - Levels 

• Level 1 
– Perform some specific functions 
– One project at a time 

• Level 2 
– Perform some specific functions 
– More than one project at a time 

• Level 3 
– Perform most or all right of way functions 
– More than one project at a time 
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Presenter
Presentation Notes
Give examples:Level 1 Qualified to do technical work in one or more specific RW functional areas, only one project at a time.Level 2Qualified to do technical work in several, but not all RW areas on more than one project at a time.Level 3Qualified to do technical work in all RW functional areas for several projects concurrently.



PARTNERING 
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Contracting with a Qualified Agency 

• District Right of Way Coordinator can assist 
Local Agency with finding a qualified agency 
in your area 

• A written contract is required 

25 

Presenter
Presentation Notes
If you aren’t able to become a qualified agency, you can “contract” with a qualified agency for your r/w work.NOTE:  The below is an example provided by D4.  Districts should have their own example.We used to have a number of agencies in D-4 who gladly took on work for others….Alameda and Santa Clara Counties, Marin and Sonoma Counties, the City of San Jose. But agencies have shrunk or eliminated their R/W Departments and it’s getting harder and harder to find a qualified “sister” agency who is willing to take on your project. However, if you do, your “agreement” needs to be in writing:  the work expected, the time requirements, the products requested and of course…the cost.  The good news…..There is no need for RFP or RFQ…you simply enter into an agreement.



  
   

    
  

   

    

    
 

Contracting with a Consultant 

• When Local Agency chooses to contract out 
right of way activities to consultant: 
– Must follow the competitive selection process 

consistent with criteria and process specified in 
the LAPM Chapter 10 

– Contract terms and conditions must be clearly 
stated 

– Support costs for RW Consultants must be 
identified in RW E-76; not A&E work 
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Presentation Notes
So if you can’t find a “sister” qualified agency to help you out…you’re going to have to hire a consultant(s) to do the job.Chapter 10 of the LAPM (all 44 pages of it) goes into detail about consultant selection and Exhibit 13-C offers solid direction regarding “r/w specific” contract selection. The District is available to participate in the consultant selection process….reviewing and rating the proposals in order to find the most qualified consultant.Fed Gov “empowers” you and makes the assumption that you will follow the competitive selection process. Our manuals are your reference….but we are not contract “experts” nor are the folks in Local Assistance. Typically you will not have your process reviewed during the active phase of your project or at invoicing…but the Feds reserve the right to audit….and can take action if you have failed to follow the appropriate requirements/procedures/practices.Competitive bidding ensures you have a financially successful project…getting the most reasonable price..  Prior to soliciting bids, you will need to:1.  Define the scope of the consultants work: How many parcels do you need to appraise and acquire? Will you be impacting houses, apartments or businesses? Will you need a relocation specialist or a goodwill appraiser? Will you be affecting farm land? Do you need fee rights or temporary construction easements. Negotiating with other governmental agencies?2. Estimate the cost of the consultants work: 3. Determine the type of contract (typically “project specific”) and the method of payment….whether it be actual cost plus a fixed fee; cost per unit of work; specific rates of compensation or lump sum. 4. Whether to seek bids on a project-by-project or time base method. The project-by-project method is used when you have only one project or an extensive project expected to last more than 3 years. With this method, the consultants perform the tasks exclusively on the project until completion. All four contract types I mentioned are suitable for use with the project-by-project method.



 
  

  
 

    
   

  

      
   

 

Consultant Selection 

• Request for Proposal (RFP) and Request for 
Qualifications (RFQ) in Local Assistance 
Procedures Manual (LAPM) Chapter 10 
– Local Agency must maintain written documentation of 

the consultant selection process and is responsible for 
verifying necessary certificates/licenses, education and 
experience to perform r/w functions 

– Consultant must perform right of way functions to the 
same standards, practices, rules, and regulations as 
outlined in the Caltrans LAPM 
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Presentation Notes
Local Agency is responsible for maintaining written documentation of the consultant selection process.Local Agency is responsible for verifying necessary certificates/licenses, education and experience to perform right of way functions.  (The applicant should provide a copy of their license and education, but you need to verify it is current.)To check to see if they are licensed:For real estate licenses, go to the website:  www.bre.ca.gov  From the home tab, under the heading “Essential Information” you will see a link to “Verify a Real Estate License”. Type in the individual or company’s name or license number.For an appraiser: www.orea.ca.gov Under “Online Services”, check under “Search for an appraiser”.Consultant must perform right of way functions to the same standards, practices, rules, and regulations as the Local Agency and is Responsible for record keeping,Must provide Local Agency with reasonable access to records and files during performance of activities and Must provide Local Agency with all records and files at contract completionThe Consultant:Must have sufficient knowledge, experience and expertise to perform right of way activities under contractKnowledge of the Uniform Act and eminent domain lawMinimum of two years experience in their fieldThe expectations  should be spelled out in your requests so the consultants know what they type of job they are bidding for the work.	Good idea to know the technological abilities of the consultant and their ability to multi task.All should have experience in partial acquisitions to recognize damages to the remainders. (Somewhat “unique” to public projects.)



  

   
 

     
    

      
   

  

    
   

Right of Way Contract Management 

• Designate a Right of Way Contract Manager 
• Contract Manager Responsibilities: 

– Perform functional review for each right of way activity 
– Review and approve work products and requests for 

payment 
– Ensure consultant follows the Caltrans Right of Way Manual 

or Caltrans approved Local Agency Manual 
– Prepare interim/final contract reports and performance 

evaluations 
– Local Agency Maintains responsibility for consultant actions 

in performance of contracted activities 
28 
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Presentation Notes
Local Agency StaffContract with Right of Way Project Management Consultant to manage right of way contracts, or Contract for the services of a qualified agency There are three choices when it comes to managing these consultants (approving authority):1.  Local Staff (you??) 2.  Contract with a R/W Project Management Consultant Contract with a “Qualified Agency”The Contract Manager is not the one working with the public so they do not have to be licensed but they are overseeing the work of the licensed professionals. The Contract Manager ideally should have the following background: 1. Strong professional experience in the functional area under contract. 2. Familiarity with the project and contract objectives. 3. Understanding of management expectations. 4. Experience with the contract process. 5. The ability to communicate effectively.That is a big liability trusting outside sources, so it is very important to have a selection process that covers all the needs of the project.BUT….in the event the actions or performance of a consultant result in the loss of federal funds for the project, it is the sole responsibility of the local agency to repay these  monies. Recently Local Assistance met in Sacramento to review audit findings related to consultant selection (in general…not just r/w) and a number of items came to the forefront. The concerns were numerous…but to name a few:Process Findings:Failure to prepare cost estimates before accepting proposalsConsultant Selection Panel Members did not complete the mandatory conflict of interest and confidentially statementsFailure to advertise adequatelyFailure to maintain original score sheets (not signed or dated)Unallowable contract type, i.e. Cost plus percentage of cost type contractExecuted contract differs from contract type identified in RFP/RFQChanging scope of work after award but before start dateSelection criteria and weights were not properly defined in the RFP/RFQLAPM Consultant Contract Reviewer Checklist (Exhibit 10-C) was not used.Summary of Major Observations:Local agencies with limited resources are seriously challenged to meet all Federal requirements related to the Brooks Act (choosing a consultant based on competency, qualifications and experience rather than by price) during consultant contract process.Local agencies lack expertise such as cost estimating or negotiating consultant labor costs.Available training and delivery methods should be improved.Recommendations:Expand the Fed Aid Series to include an in-depth Consultant Contract Procurement moduleProvide webinars to be able to reach a wider audience at reduced cost, and focus on critical/mistake-prone areas.Make improvements to LAPM Chapter 10



  
 

  
 

   Your Agency & R/W Deliverables 
• How will your agency deliver the required 

right of way? 
• Does your agency have Right of Way staffing? 
• Will you use a combination of methods? 

29 



 RIGHT OF WAY 
FUNCTIONS 

30 

Presenter
Presentation Notes
True, your qualified right of way staff or consultants are the experts, but you are ultimately responsible for compliance. We are going to give you a general overview of the right of way activities, including utilities. 



I I 
I I 
I 

   

 

 

 

 

 

 

 

Right of Way Activities: 
Project Development 

Preliminary Engineering Construction 

Regular Right of Way 

Environmental 
Document 

RW 
Estimating 

Utility 
Verification 

Preliminary 
Appraisal 

Appraisal 

Acquisition 

RAP 

Utility relocation and RR 

RW Cert 

Hardship 
Protection 
Early Acq 

Alt Route 
selected 
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Presentation Notes
Preliminary Appraisal work can begin afterPreferred alternative has been selected, andPreferred alternative has been made publicPreliminary appraisal work includes identifying  and verifying comparable sales, but absolutely no contact with property owners!     NEPA approval required prior to regular right of way activityRegular Right of Way activities:Appraise and acquire property rightsRelocate occupantsProceed with utility relocation and railroad 



  
    

   
 

   

Federal Authorization E-76 

• Authorization for RW Phase 
– Provide capital and support cost for ROW phase

activities 
• All project ROW, temporary or permanent 
• Utility relocation 
• Railroad conflicts 
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Presentation Notes
Hand out Preliminary R/W Activities sheet. Explain the three E-76sUse Exhibit 3-B Field Review Form and Exhibit 3-C Estimate Form of the LAPM to request Federal Authorization on RW phaseRW E-76 allows agency to pay for RW staff or hire RW consultants working on the RW issues.  Without the RW E-76 the agency CANNOT get Federal reimbursement on costs incurred by property owner such as the $5,000 appraisal cost, or Relocation Design cost incurred by utility owner, etc.IF FEDERAL –AID IS SOUGHT FOR ANY PHASE OF THE PROJECT, ALL R/W ACTIVITIES MUST CONFORM TO FEDERAL REQUIREMENTS.Please note: If any right of way activities are performed prior to authorization, those activities are normally ineligible for reimbursement. 



  

    
   
   

    
  

 

Estimating 
• Performed in early stage of project

development 
• Estimate Right of Way costs including

Acquisition, Relocation Assistance, 
Demolition, Permit fees, Railroad, and Utility
Relocations 

• Field Review Form (LAPM Exhibit 7-B) must be
completed accurately by an experienced & 
knowledgeable Real Estate professional 

LAPM Chapter 13 
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Presentation Notes
It must be prepared for all transportation projectsFor highway projects the estimate is the RW Data Sheet in our RW Manual Ch 17, for local assistance projects, you’ll use the RW Data Sheet in the LAPM Chapter 4It provides an analysis of types of properties to be acquired, the size and number, if displacements are to occur, how much time and what personnel are needed for the different areas and the utility relocations & liability.Estimates need be updated when there are changes to the scope of work, method of construction, and/or more information has become available.It must  be updated annually if not sooner-depending on the market. AND it must be done by a real estate professionalNOTE:  If the project uses incentive payments be sure to include the capital costs in the estimate.



APPRAISALS 
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Appraisals – 49 CFR 24.2 (a) (3) 

A written statement independently and 
impartially prepared by a qualified appraiser 
setting forth an opinion of defined value of an 
adequately described property as of a specific 
date, supported by the presentation and 
analysis of relevant market information. 
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Presenter
Presentation Notes
Hand out….Title VI and Caltrans and You brochures.The measure of “just compensation” is “Fair Market Value”.  Section 1263.320 of the Code of Civil Procedure defines market value as:	  The fair market value of the property taken is the highest price on the date of valuation that would be agreed to by a seller, being willing to sell but under no particular or urgent necessity for so doing, nor obliged to sell, and a buyer, being ready, willing and able to buy but under no particular necessity for so doing, each dealing with the other with full knowledge of all the uses and purposes for which the property is reasonably adaptable and available.  



   
     
    

   
    

  
   

   

  
     

    
  

 Market Value – CCP 1263.320 
• (a)The fair market value of the property taken is the

highest price on the date of valuation that would be
agreed to by a seller, being willing to sell but under no
particular or urgent necessity for so doing, nor obliged 
to sell, and a buyer, being ready, willing, and able to
buy but under no particular necessity for so doing,
each dealing with the other with full knowledge of all
the uses and purposes for which the property is
reasonably adaptable and available. 

• (b)The fair market value of property taken for which 
there is no relevant, comparable market is its value on
the date of valuation as determined by any method of
valuation that is just and equitable 
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Appraisal Requirements 
• Property owner must be notified in writing and provided with 

a Title VI brochure. 

• Property owner must be invited to accompany appraiser 
during property inspection and, if obtaining their own 
independent appraisal, will be reimbursed up to $5,000 
(CA SB 1210). 

• 49 CFR 24.104 requires Appraisal must be reviewed by a 
qualified Review Appraiser to assure the appraisal meets 
applicable appraisal requirements. 

• Dual appraisal reports should be considered for unusually 
complicated properties or properties exceeding $500,000 in 
value. 
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Presenter
Presentation Notes
When the property owner is sent the Notice of decision to appraise letter it includes information that the owner can accompany appraiser during inspection, Title VI brochure and the “Your property, your transportation project” pamphlet. Both of these can be copied from the Caltrans website. Title VI - provides protection against discrimination on the basis of sex, age or disability by programs receiving Federal financial assistance.Property owner must be informed of the right to obtain independent appraisal and receive reimbursement up to $5,000.  Based on Senate Bill 1210.  Diary entries must be made to document all notifications and contacts.All appraisals must contain appraiser certificate and review appraiser certificate.If review appraiser is not able to approve or recommend approval, may develop documentation to support an approved valueRequires a signed statement explaining the basis for approval and identifies damages/benefitsAppraisal must be approved prior to written offer/initiation of negotiations.Dual appraisal reports are optional at the discretion of the Agency.  



     
 

   
 

Setting Just Compensation 

• Local Agency official must set just compensation prior
to making offer. 

• Uniform Act requires that just compensation be based 
on the value stated in the approved appraisal.
Reference is 49 CFR 24.102(d) 
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Presenter
Presentation Notes
49 CFR 24.102(d)  99% of the time, the just compensation will be the same as the appraised value. However, there are times when the person setting just compensation can determine that it is greater than the appraised value, never lower. Examples:When the housing bubble burst and values dropped, some people, through no fault of their own owed more than their property was worth. For instance, if an owner owes $200,000 on a home that is worth  (based upon comparable sales) $180,000, the official setting just compensation may decide to set it at $200,000. If development of a property is interrupted by acquisition of the property, the owner may be reimbursed for expenses (e.g. map checking fees, building permit fees, architectural plans) incurred in development of the property provided certain criteria has been met and an audit of the validity of the expenses supports such a payment.  The appraiser should assist in the review of the expenses to determine the reasonableness of the expenses claimed and whether any expense item might have already been considered in the approved appraisal.  



 Let’s take a Break 
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ACQUISITION 

40 



    

    

   
      

 
 

 

Acquisition 

• Acquisition Agent shall: 
– Contact property owner, when safely possible 

• in- person 

– Promptly present written offer of just
compensation 

– Allow owner sufficient time to consider offer 
– Verify delivery of Title VI information to owner 

and enter in diary notes 
– Maintain signed and dated parcel diary with 

record of contacts 
LAPM Chapter 13 
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Presenter
Presentation Notes
Offers need to be presented promptly as appraisals get stale quickly. The checklists we use are FHWA driven and we are asked to determine if the offer was made within 60 days of the approval of the appraisal. Sufficient time to consider depends on the complexity of the acquisition.  We usually recommend anywhere from 60-120 days to consider the offer. Things to consider: do the owners live locally? Are there many people on a trust? Is the acquisition from a corporation who main office is out of the area? Do attorneys need to review? If people or businesses are being relocated …plan on more time to get the entitlements out and time for them to request an appraisal.  Do not short change time for right of way to do their jobs. There are several items we expect in the offer package: verification of Title VI, summary of the offer, deeds, contract, copy of the appraisal if appropriate etc. The best way to document that these items were delivered or discussed is to have the acquisition agent document them in their diary notes. Agent will need to print and sign diary notes daily if diary notes are maintained in computer database.Every parcel needs its own parcel file.  All conversations with the property owner need to be documented.  Title VI information is very important to Caltrans and FHWA. At Caltrans, the appraiser, acquisition and relocation agents all give it to the owner. That way we ensure it hasn’t been skipped. 



    
 

   
  

  
  

   
  

Acquisition (continued) 

• Acquisition agent must be different from 
appraiser, unless under $10,000 and non-complex 

• Summary Statement describing basis of valuation 
must be given to owner 

• Offer must be based on full amount of appraisal 
• Cannot induce an agreement for the acquisition 

price by advancing or deferring legal action – 
considered a coercive action 
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Presenter
Presentation Notes
To avoid a conflict of interest, the appraiser and acquisition agent cannot be the same person when the offer to the grantor exceeds $10,000. The “Waiver Valuation”  can be used for parcels under $10k, but is not an appraisal and is to be used merely for documentation for support of the amount of just compensation to be paid to the property owner.If you are not on a State Highway, you need to provide a summary state of the appraisal.  The forms are in the Right of  Way Manual, Chapter 8.  For highway projects, you must give a copy of the appraisal to the owner at the time of the offer. Of course the offer must be based on the established just compensation. Never threaten a property owner with condemnation to get them to sign. The constitution prohibits coercion and this can be seen as a coercive action. 



  

Special Acquisition Issues 

Caltrans ROW Local Programs Coordinator List 

https://dot.ca.gov/-/media/dot-media/programs/right-of-
way/documents/lp-contact-list-feb-2020-a11y.pdf 
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Presenter
Presentation Notes
Refer to Chapter 8 for special acquisition issues.Describe each issue: (Each district should have their own examples of the special acquisition types listed below):Functional replacement Inverse FLT 

https://dot.ca.gov/-/media/dot-media/programs/right-of-way/documents/lp-contact-list-feb-2020-a11y.pdf


 

  
   

 
 

  

Other Options to Obtain Possession 

• Land already owned by Local Agency 
– Must document purchase occurred prior to 

project inception 

• Donations 
• Dedications 
• Possession and Use Agreement (8-EX-25) 
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Presenter
Presentation Notes
Describe each:Land owned by agency that’s not part of the roadway.Project inception begins with submittal of the Preliminary Environmental Study form (Chapter 6 of the LAPM).DONATIONS:   We can NEVER ask a property owner to donate their land for a public project.  The property owner must offers the property usually because they are for the project or are another government agency. Your agency will still need to enter into a contract that has donation language. The grantor acknowledges they were fully informed of their rights under federal law to receive just compensation, any benefits, and an appraisal and that they are waiving those rights. The fair market value of the donations can be eligible as local matching funds whenever federal funds participate.DEDICATIONS:   Is typically a condition for the government granting a permit, license or zoning variation.  A developer may seek a permit to construct and the city may require a dedication of land for the purposes of improving circulation on the street or as an exchange for traffic credits etc. We require a copy of the dedication as part of our back up documentation at the time of right of way certification. Possession and Use Agreements: Used when the acquisition agent hasn’t settled with the grantor, but the grantor isn’t opposed to the use of their property or the project. This agreement allows construction of the project while the acquisition agent continues to negotiate.  PAYMENT BEFORE POSSESSION – Funds must be deposited into escrow and available to withdraw, as legally permissible.



  

   
 

  
    

  

Acquisition Prior to E-76 

• Early Acquisition 
• Must comply with 23 CFR 710.501 
• LPA must expend own funds 
• Project must be non-controversial and Preferred 

alternative has been made public at a public forum 

• Hardship and Protection 
• Defined under 23 CFR 710.503 
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Presenter
Presentation Notes
Typically, by the time a local agency qualifies to do early acquisition, they are very close to having environmental clearance. We rarely see these. Early acquisition is the acquisition of right of way prior to environmental approval.An early acquisition is an “open market” transaction where it is the property owner’s decision to list and sell their property, and it is unsolicited by the local government.  The file must fully document proof of the open market transfer, including proof the property was really listed, photo of the “For Sale Sign”, and a letter of intent from the property owner.  If the file is not appropriately documented, the state will not accept title to the property  if on a State highway, nor will it qualify as a soft match.The memo being referred to is in the R/W Man Ch 17 ex 20.  The 23rd CFR Part 710 is referred to as the Final Rule effective January 20,2000.  It clarifies and reduces Federal requirements and places primary responsibility of approval actions at the state level.  In other words…follow our manual guidance. The 501 states it could be credited toward the LPA costs of the project as long as certain conditions are met, including the environmental process.Hardship and protection acquisitions must be approved by FHWA (and must not be used to accelerate right of way lead time).Hardship acquisition is early acquisition of property by the applicant at the property owner's request to alleviate particular hardship to the owner, in contrast to others, because of an inability to sell his property.  This is justified when the property owner can document on the basis of health, safety or financial reasons that remaining in the property poses an undue hardship compared to others. Protective acquisition prevents imminent development of a parcel which is needed for a proposed transportation corridor or site. Documentation must clearly demonstrate development of the land would preclude future transportation use and that such development is imminent.  Advance acquisition is not permitted for the sole purpose of reducing the cost of property for a proposed project.  



 
   

 
  

  

Eminent Domain/Condemnation 

• Resolutions of Necessity 
• Filing of Eminent Domain Action 
• Funds on deposit with court – CFR 24.102(j) 
• Request hearing for Order for Possession 
• Order for Possession 
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Presenter
Presentation Notes
Sometimes the acquisition agent and agency cannot come to terms with the grantor and will need to start the condemnation process. The first step is to send the grantor a Notice of Intent to seek a Resolution of Necessity. This letter states that your board will be meeting to determine the need for the parcel and that the grantor has the right to appear at the hearing. The Resolution of Necessity is a declaration of your board that the parcel is needed for the project. For highway projects, these are granted by the CTC and for off-system projects these are granted by either the City council or County board. Once you have your resolution of necessity, your attorney will file suit, deposit funds and request an order for possession hearing with the county judge. The grantor receives 90 day notice regarding this hearing with the judge and can attend. At this hearing,  the attorney argues that there is a need for the property. Once the judge signs the order for possession, it is served to the grantor. The possession is either granted for 30 days out for occupied properties and 10 days out for unoccupied properties from the date of service.  Once this date is effective, you can certify your project for construction. Yes, you have to verify that not only is the parcel necessary and the project is necessary but that it is designed with the greater good in mind.  Dollars are not discussed regarding a resolution. Order of Possession – Code of Civil Procedure, Section 1255.410 is a statutory framework whereby the condemning agency, upon a showing of public necessity through the adoption of a Resolution of Necessity, a good faith deposit, and an overriding immediate need and hardship, is enabled to possess the property required for the public project immediately and prior to entry of judgment in the eminent domain action.  Unoccupied property requires 60 days notice of the OP hearing, after service.  CCP 1255.410(b)Occupied property requires 90 days notice of the OP hearing, after service.  CCP 1255.410(b)Within 30 days of the date of service of the OP motion, if no defendant has served the plaintiff and filed with the court a written opposition to the OP motion, plaintiff may request the court to immediately issue the OP.  CCP 1255.410(d)1.



 CERTIFICATION 
EXERCISE 
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Certification Problem 
• Discuss project scope 
• Complete acquisition portion 
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RELOCATION 
ASSISTANCE PROGRAM 

(RAP) 
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Relocation Assistance Program (RAP) 

• Advisory assistance 
• Moving Costs 
• For Residential Occupants, Replacement 

housing payments 
• For Non-Residential Occupants, 

Reestablishment costs 

LAPM Chapter 13 
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Presenter
Presentation Notes
People (owners or tenants) and/or their possessions as well as businesses, farms etc. are all entitled to Relocation Assistance. This assistance includes:1. For both res and non-res - Advisory service (referrals of replacement properties, help in filing out payment claims, physical driving to sites), 2. For both res and non-res - Payment of moving costs (Fixed Moving Schedule (based on a room count) or actual cost to move by either a low bid contractor or those on a State approved list). Move costs: Not beyond 50 miles, packing and unpacking, disconnecting and reinstalling, storage not to exceed 12 months, insurance for replacement value for the move and storage.3. For res only - Replacement housing payments (purchase/or rental differentials…..for residential relocations, payments to “make up the gap” between what you sold or rented for….and what you’ll pay for your new home or rental). 4. For non-res only - Reestablishment costs (for businesses…which we will discuss later) Relocation benefits that are offered must be actual, reasonable and necessary. (Most are “spend to get”.) Residential displacements:Replacement housing must be made available prior to the actual move. In fact, these are included and made a part of the 90-day notice to vacate. No one can be asked to move in less than 90-days.



    

  

Eligibility Requirements 

• Occupancy 90 days prior to initiation of 
negotiations 

• Completed Certificate of Occupancy 
• Certification of U.S. Residency 

LAPM Chapter 13 
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Presenter
Presentation Notes
MAP-21 reduced the length of occupancy requirement for homeowners from 180 days to 90 days in occupancy prior to initiation of negotiations (tenant occupied remains at 90-days prior to initiation of negotiations).  MAP-21 amended the maximum statutory benefit for replacement housing payments for displaced homeowners to $31,000 and replacement housing payments for displaced tenants to $7,200. By law, these changes became effective October 1, 2014.When a property is first being appraised, the appraiser completes a Parcel Occupancy Data Sheet which indicates everyone occupying the property….. people, businesses and/or personal property. This is how the RAP agent learns which parcels are going to have RAP…. who is on the property and how long have they been there. He or she can snap in to action.At time of First Written Offer, the acquisition agent gets a Certificate of Occupancy from an owner/occupant or an Owner's Certification of Tenants if someone else is occupying the property. At that time, the Notice of Eligibility is provided….letting everyone know they may be eligible for RAP. (14 days from FWO for tenants.)They need to verify their residency status by filling out Legal Residency Verification Form in which they state under threat of perjury that they are in the Country legally. If they are here illegally, they are not entitled to any RAP.



  

    

Relocation Planning for Businesses 

• Contact businesses early in regular Right of 
Way 

• Explain benefits 
• Work with businesses 
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Presenter
Presentation Notes
Business are complicated and down time is critical.  If you have businesses in your path, it is best to start working with the hardest ones first.  At the public meetings, hand out the booklets, so they can start thinking about their alternatives. The “degree of difficulty” of a relocation can hold up your certification.  Single family residences may be easier to relocate than the Ford Dealership down the street.Unfortunately the relocation program does not meet all the dollars needed to relocate a business.  MAP-21 amended the maximum statutory benefit for business reestablishment benefits to $25,000 (from $10,000) .Repairs/improvements/modifications to the new property. (ADA compliance)Exterior signage/advertisingRegular advertisingIncreased cost of operation during the first two years (lease or rental charge, personal or real property taxes, insurance premiums)Move CostsIn-lieu payments – Based on the average annual net earnings, payment “in lieu” of the payments for actual moving and related expenses and reestablishment expenses. In-lieu payment changed with MAP-21 from $20,000 to $40,000.But new rules have shifted some items to moving expenses. These payment limits may be adjusted by the head of the lead agency (FHWA) for inflation, cost of living, or other factors that indicate the payments should be adjusted.Residential or business: Like the acquisition file, you need a well documented RAP file. Proof that folks were offered all their entitlements.



  

     
  

 

Relocation Appeals 

• Local Agencies must establish a Relocation 
Appeals Board 

• Essential Members 
– Attorney 
– Relocation Subject Matter Expert (SME) 
– District coordination with Local Programs coordinator and 

District Local Assistance Engineer 

• Meeting must be documented by meeting 
minutes 
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Presenter
Presentation Notes
Every agency needs to be prepared to have a relocation appeals board.  This would be your upper management plus a relocation specialist on a panel to hear the arguments on why the recipient disagrees with the dollars determined.If there is going to be RAP of any sort on a project, the local agency must have an appeals process in place that meets the Uniform Act/CFR requirements. Caltrans actually approves the appeals process and the Appeals Board members or hearing officers proposed by the LPA. The local agency would present to us:1. Assurance that all persons receiving relocation assistance will be advised of their right to appeal. 2. The names and qualifications of prospective members of an Appeals Board. (Note: Appeals Board members should not be the same people who are involved in the relocation claims process nor any supervising persons involved in the claims process.) 3. Your plan for hearing appeals in a timely manner and advising the person appealing of the outcome of the hearing. 4. Assurances that those appealing who do not receive the total relief requested will be advised of their right to seek judicial review. 



   

   

Certification Exercise 
• Review Relocation Assistance portion of 

problem 
• Complete the RAP section of Exhibit 13-B 
• Discuss 
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UTILITY RELOCATIONS 
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Presenter
Presentation Notes
This segment is focused on utility relocations performed in association with Local Streets and Roads projects. The material being presented is found Chapter 14 of the Local Assistance Procedures Manual. The website also include the user friendly fillable forms that are required to comply with federal requirements.Local Agencies performing work within the State Highway System need to comply with separate but related criteria outlined in Chapter 13 of the Caltrans Right of Way Manual.  Although useful guidance can be found in the Caltrans Right of Way Manual – today’s training will focus on off-system projects and LAPM Chapter 14.In 2015 the California Department of Transportation and the Federal Highways Administration (FHWA) signed the Joint Stewardship and Oversight Agreement (Agreement). This document establishes that it is the State’s responsibility to assure that State Authorized projects conform to federal requirements. Caltrans has the maximum delegation permitted under Federal Regulations.Handout to Class Participants:  Contact List of DLAEs and CT Utility CoordinatorsFHWA authorizes Caltrans to use the Alternate Procedure and delegates to CT HQ which in turn delegates to District Utility Coordinators the FHWA Specific Authorization and FHWA Approval of the Utility Agreement.Through and by this FHWA authorization, Caltrans is in the relative position (on all Fed federal aid projects) for reviewing and matters required by 23 CFR 645 as prerequisites for authorizing the utility to proceed with and complete work for Fed Aid Projects. 



    
    

 
 

    
    

 

 Utility Relocation – Definition 
• “The adjustment of utility facilities required by 

the highway project. It includes removing and 
reinstalling the facility, including the necessary 
temporary facilities, acquiring necessary right-
of-way on the new location, moving, 
rearranging or changing the type of existing 
facilities and taking any necessary safety and 
protective measures….” 

(23 CFR 645.105) 
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Utility Relocation Steps 
• Identify utility conflict(s) – (Pull permits, POS-LOC) 
• Work with utility owner(s): 

– Resolve conflict (develop relocation plan & schedule) 
– Agree on liability (who pays) 

• Furnish documents to LA Utility Oversight 
Coordinator for review 

• Sign and send utility documents to the utility
owners once directed to. 

• Provide executed copies of all utility documents to
the LA Utility Oversight Coordinator 

• Fill out the R/W Certification (Exhibit 13-A or 13-B) 

Presenter
Presentation Notes
“Relocation”, “adjustment” and are interchangeable terms and trigger the need to prepare a Notice to Owner and include the relocation details on the Right of Way Certification.  In order for a utility relocation to eligible for federal reimbursement a the project sponsor must be legally obligated to pay for the adjustment. The determination is documented on a Report of Investigation (form 14 E). Liability determination is generally based on occupancy rights. For local streets and road projects the entity that has the subservient right in the area of the existing impacted facility pays for the relocation.23 CFR, Part 645 defines “Utility“ as:A privately, publicly, or cooperatively owned line, facility or system for producing, transmitting, or distributing communications, cable television, power, electricity, light, heat, gas, oil, crude products, water, steam, waste, storm water not connected with highway drainage, or any other similar commodity, including any fire or police signal system or street lighting system which directly or indirectly serves the public.   The term utility shall also mean the utility company inclusive of any wholly owned or controlled subsidiary. Approval authority has been delegated to Caltrans Right of Way District Utility Coordinators. Eligible for Federal reimbursement when there is a legal obligation to pay.FHWA regulations prohibit federal reimbursement for costs of interest during  construction or interest on funds borrowed by the owner for performing the relocationGovernment Code Sections 4215 and 4216:Pursuant to Government Code Section 4215, governmental agencies shall make every reasonable effort to locate all existing utility facilities within the right of way of a proposed construction project and to identify the facilities on construction contract plans. Failure to identify utility facilities on plans may make the agency liable for damages to the facilities resulting from planned construction.The law is not restricted to hidden or underground facilities. All aerial facilities located within the project must also be included if the facility will remain within the project.Government Code Section 4216 states that the State’s Highway contractor is required to take reasonable and prudent steps to ascertain the exact location of underground facilities. If the contractor has done so but still damages a facility not shown on the plans, the government agency may be responsible for damages to the facility and all resulting protection requirements and/or project delays.



 
   

   

 
   

 
    

     

Utility Forms and Regulations 
• State Highway System - “On-System” vs. “Off-System” 

– Is there work being done an a State Route, Freeway, or Interchange? 

• LA projects – Use LAPM Chapter 14 
• LP projects – Use Chapter 13 of Right of Way Manual 

• Government Code Section 4215 
– Governmental agencies shall locate all existing utilities within the R/W 

and identify on project plans. 

• Government Code Section 4216 
– Required to positively locate exact location of all underground utilties 

Presenter
Presentation Notes
“Relocation”, “adjustment” and are interchangeable terms and trigger the need to prepare a Notice to Owner and include the relocation details on the Right of Way Certification.  In order for a utility relocation to eligible for federal reimbursement a the project sponsor must be legally obligated to pay for the adjustment. The determination is documented on a Report of Investigation (form 14 E). Liability determination is generally based on occupancy rights. For local streets and road projects the entity that has the subservient right in the area of the existing impacted facility pays for the relocation.23 CFR, Part 645 defines “Utility“ as:A privately, publicly, or cooperatively owned line, facility or system for producing, transmitting, or distributing communications, cable television, power, electricity, light, heat, gas, oil, crude products, water, steam, waste, storm water not connected with highway drainage, or any other similar commodity, including any fire or police signal system or street lighting system which directly or indirectly serves the public.   The term utility shall also mean the utility company inclusive of any wholly owned or controlled subsidiary. Approval authority has been delegated to Caltrans Right of Way District Utility Coordinators. Eligible for Federal reimbursement when there is a legal obligation to pay.FHWA regulations prohibit federal reimbursement for costs of interest during  construction or interest on funds borrowed by the owner for performing the relocationGovernment Code Sections 4215 and 4216:Pursuant to Government Code Section 4215, governmental agencies shall make every reasonable effort to locate all existing utility facilities within the right of way of a proposed construction project and to identify the facilities on construction contract plans. Failure to identify utility facilities on plans may make the agency liable for damages to the facilities resulting from planned construction.The law is not restricted to hidden or underground facilities. All aerial facilities located within the project must also be included if the facility will remain within the project.Government Code Section 4216 states that the State’s Highway contractor is required to take reasonable and prudent steps to ascertain the exact location of underground facilities. If the contractor has done so but still damages a facility not shown on the plans, the government agency may be responsible for damages to the facility and all resulting protection requirements and/or project delays.
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Public Utility vs. Design Feature 

• Public Utility 
– Facilities provide service to 

general public 
– Electric transmission/ 

distribution line 
– Telephone / Fiber optic line 
– Petroleum, gas, water, sewer 

main line 
– TV cable 
– Fire hydrants (public) 
– Streetlight (it depends) 

• Design Feature 
− Facilities directly support the 

operation of the street or 
roadway 

− Electric  service to traffic 
signal, sign, streetlight 

− Telephone / Fiber optic line 
used in traffic control, camera 

− Drainage facilities and 
associated pipes and 
manholes 

− Water line used in 
landscaping 

− Streetlight (it depends) 

Presenter
Presentation Notes
The most common misunderstanding is related to drainage.  Drainage facilities are not considered utility relocations and do not need to be addressed on the R/W Certification.Streetlights can fall into either category.  Generally speaking … if all the streetlights are being replaced in order to achieve consistency within the project limits then streetlights would fall into the design feature category.  If only one or a few are in physical conflict with a design it is likely a utility conflict.  Work with your individual District Right of Way contact for clarification.



  
   

Street Lighting, Storm Drains, and Signals are not typically 
considered a public utility and do not need a utility package 

Presenter
Presentation Notes
Street lights can be slightly more complex.  If a third party owns the street lights (e.g. any entity other than the project sponsor) then there is no choice - the street light relocation triggers the need for a Notice to Owner and needs to be addressed on the R/W cert.  If the relocation of the street light is integral/integrated into the project it does not need to be treated as a utility conflict.  For example, if the scope of the project is to create a uniform corridor appearance and all the street lights are being replaced to match a cohesive design aesthetic then there is no need to treat the street lights as utilities.  In this case the street light would be part of the PS&E.However, if a only a portion of the street lights in physical conflict with a project are being moved then it is a utility relocation.  For clarification contact your District Utility Coordinator.An example would be a bike path project where the street lights are not otherwise being altered.  If one or more of the poles are in conflict with the new path alignment then this would be an example of a utility relocation even if the project sponsor owns the light.  Taking this example one step further, if all the lights on the bike path are being replaced as part of the project scope then the light(s) in physical conflict do not need to be addressed as a utility conflict because they would have been relocated due to the scope of the project.



 
 

 

       

 
      

 
   

   
      

 

Buy America Background 
• MAP-21 effective October 1, 2012 

– Moving Ahead for Progress in the 21st Century Act 

• All iron and steel permanently incorporated into a
highway project must be melted and 
manufactured in the USA 

• There is a waiver process but can take 6 months
or longer for approval 

• Buy America has been challenged but we are
doing business as usual until directed otherwise 

• Use Clauses from Exhibit 14-G, Section V to
address Buy America. 

Presenter
Presentation Notes
MAP-21 amends the Buy America provisions and expands what contracts are eligible for BA by including all contracts under a NEPA document. If a contract under NEPA document has Federal funds then allcontracts under that NEPA document must follow the BA provisions in order to keep the project eligible for Federal funds. MAP-21 redefined “project” to include all construction projects under the same NEPA document.Post January 2014 requires BA language in UA for a project with Federal funds. The requirement to use American steel is not new.  Surface Transportation Assistance Act as amended in 1983 in conjunction with an FHWA ruling required  projects with Federal Aid must use domestic steel. During the 1990’s a national waiver was granted allowing for foreign procurement of pig iron (intermediate/wrought) and processed, pelletized and reduced iron ore. As such, manufactures are no longer are required to use domestic raw material to produce iron & steel products.Prior to 10/1/12 Caltrans was operating under ISTEA and the belief Buy America did not apply to Utility Relocations. Upon intense discussions with FHWA, Caltrans was directed to apply the Buy America provisions on Federally Funded Utility Relocations. Applied on a per Utility Agreement basis if, that UA has Federal funds.Per section 1518 of MAP-21, if the project, as defined by NEPA, has at least one FAHP funded construction contract authorized after October 1, 2012 or at least one FAHP funded Preliminary Engineering contract authorized after January 1, 2013, all federally eligible utility work must meet Buy America requirements regardless of funding source for the relocation. In a nutshell BA expanded what contracts are eligible for BA by including all contracts under a NEPA document.Caltrans operates under the guide or supervision of the FHWA. Other federal agencies have other interpretations of BA.  The application of coatings i.e. galvanizing for must be done domestically. The waiver process is cumbersome and rarely used.  It is typically granted on a project by projectThe applicant must establish that there is no domestic supplier.  Viewed by FHWA as a last resort. Very few project specific waivers have been granted. 



 
       

    
    

   
  

      
  

    

    

Buy America Basics 
• Triggered by federal funding on any phase of the

project 
– Applies even when no federal money is used for the

Right of Way phase or utility relocation(s) 
• Applicable when Local Agency has any liability 

for the cost of the relocation 
– If 100% Owner expense and no UA is needed, Buy

America does not have to be followed 
– Owner cannot waive reimbursement to avoid Buy

America 
– Local Agency cannot use local funds to avoid Buy

America 

Presenter
Presentation Notes
Buy America does not apply to an individual relocation when a utility owner is 100% liable for the cost of the relocation and either the owner or the owner’s contractor is performing the relocation.  If the relocation is being performed by the project’s contractor then the components of the utility relocation must apply to Buy America since they are part of a federal contract.



   

      
     

       
   

     
        

  
 

 
     

     
 

 

Buy America Compliant Materials 
and Exceptions 
• Applies to iron and steel + 90% by weight 
• Exception: minimal use of iron and steel 

– < $2,500 or 0.1% of the contract value – De Minimus Clause 
– Does NOT apply to temporary relocations 
– Does not apply when materials are re-used 
– BA does not apply to certain items (i.e. assembly materials,

attachment materials, electronics, or encasements as described
in 12/3/13 BA Implementation Memo) 

• Unreasonable cost exception 
– Inclusion of iron, steel, or manufactured goods produced in the

U.S. will increase the cost of the overall relocation agreement by
more than 25% 

– Must request a waiver 

Presenter
Presentation Notes
Transition period is overCaltrans worked Utility Companies i.e. PG&E, AT&T and other Owners to review their material list and assist them in determining which materials need to comply with Buy America.Cost is calculated on a contract by contract basisTemporary relocations as dictated by Design are not required to be Buy America compliant. These Utility Agreements will not need the Buy America clause to maintain compliance.Hard to meet unreasonable cost provision because the entire cost of the relocation would have to go up more than 25% - this includes design costs, construction cost and components that are not made of iron or steel



 Buy America Resources 

Important Links: 
• FHWA 

http://www.fhwa.dot.gov/construction/cqit/buyam.cfm 

• Caltrans 
http://www.dot.ca.gov/hq/buyamerica/ba-4.htm 

Presenter
Presentation Notes
Two important links to provide additional information on Buy America.The FHWA website has additional links with important information i.e. Q & A’s.

http://www.fhwa.dot.gov/construction/cqit/buyam.cfm
http://www.dot.ca.gov/hq/buyamerica/ba-4.htm


 

    
  

   

   
 

  
    

    
  

  

    
  

   

   
 

  
    

    
  

  

• Local Public Agencies must have a project
specific file for each utility owner

• Files shall include the following items, but are
not limited to:
– Copy of Notice to Owner (Exhibit 14-D)
– Report of Investigation (Exhibit 14-E)
– Detailed estimate of relocation costs
– Owner’s Claim of Liability Letter
– Utility Agreement (Exhibit 14-F or 14-I), if applicable
– Utility Owner’s approved Relocation Plan
– Specific Authorization (Exhibit 14C’s), if applicable

Documentation of Utility Relocation 

• Local Public Agencies must have a project
specific file for each utility owner 

• Files shall include the following items, but are 
not limited to: 
– Copy of Notice to Owner (Exhibit 14-D) 
– Report of Investigation (Exhibit 14-E) 
– Detailed estimate of relocation costs 
– Owner’s Claim of Liability Letter 
– Utility Agreement (Exhibit 14-F or 14-I), if applicable 
– Utility Owner’s approved Relocation Plan 
– Specific Authorization (Exhibit 14C’s), if applicable 

Presenter
Presentation Notes
See Exhibit 14-A Requirements for Federal Participation in Utility Relocation for items to be included in each file.Files shall include the following items in accordance with LAPM Chapter 14, Exhibit 14-A (Requirements for Federal Participation in Utility Relocation). These are, but are not limited to :The copy of Notice to Owner to relocateThe Utility AgreementUtility Owner’s approved Relocation PlanReport of Investigation (Form RW 13-3, ROW Manual, Chapter 13)Detailed Estimate of Local Agency’s CostsFiles must be complete and are subject to audit.



 
     

 
      

  
 

       
 

      
     

 
  

Notice to Owner (NTO) 
• A legal Notice requiring a utility owner to

relocate its facilities 
• NTO number is chosen by LA. Must match ROI 

and UA numbers (NTO number on LP projects
provided by Caltrans) 

• Includes: 
– What facilities are in conflict (be vague, i.e. “water facilities”, 

telephone facilities, etc.) 
– What is happening (relocate your electric facilities in 

accordance with plan number 123, dated 1/2/34, consisting of
3 sheets) 

– Relocation schedule (must have specific dates) 
– LA Contact information 
– Liability 

Presenter
Presentation Notes
See Exhibit 14-A Requirements for Federal Participation in Utility Relocation for items to be included in each file.Files shall include the following items in accordance with LAPM Chapter 14, Exhibit 14-A (Requirements for Federal Participation in Utility Relocation). These are, but are not limited to :The copy of Notice to Owner to relocateThe Utility AgreementUtility Owner’s approved Relocation PlanReport of Investigation (Form RW 13-3, ROW Manual, Chapter 13)Detailed Estimate of Local Agency’s CostsFiles must be complete and are subject to audit.



 

  
    

Notice to Owner 

Picture of exhibit and as handout 
Exhibit 14-D use both versions ( 3/2019 and 5/2019) 

Presenter
Presentation Notes
Two important links to provide additional information on Buy America.The FHWA website has additional links with important information i.e. Q & A’s.



 
  

   
 

     

      
 

Report of Investigation 

• Needed for all utility conflicts 
– Describes the project, conflict, and relocation plan 

– Signed by Utility Coordinator (LA) and Caltrans 
(Delegated District Representative) 

– Internal form for Caltrans, LA does not need an 
executed copy. 

– Must have a narrative Section 8. Can be included as 
an attachment 

Presenter
Presentation Notes
Federal regulations are contained in 23 CFR 645.On Federal projects, utility relocations must be accomplished in accordance with ROW Manual Chapter 13 and LAPM Chapter 14, which are consistent with Federal Regulations. Federal Regulations apply to all utility facilities which must accommodate federal aid projects, regardless of who bears the cost of installation, adjustment, or relocation. Again emphasize the FHWA authorization of the Alternate Procedure to Caltrans which delegates the approval of the FHWA Specific Authorization to Relocate Utilities and the FHWA Approval of the Utility Agreement.



  

    

        
 

      
        

 
    

  

 

Claim of Liability Letter & Estimate 

• Claim of Liability Letter from utility owner 
describing: 
– The breakdown of the liability and why (i.e. 100% Owner expense 

pursuant to franchise installation) 
– Who is doing the relocation work (i.e. owner or LA contractor) 
– What plans are being used (must specify the use of LA plans if 

owner’s plans aren’t used) 
– Helpful if number or working days required is included. 

• Estimate of cost should include: 
– All relocation costs 
– Should not include contingencies 

Presenter
Presentation Notes
A Utility Agreement is required when either the project is liable for $1 or more of the relocation cost or when any aspect of the relocation work is being incorporated into the federally reimbursable contract.Both the form (14-F)and manual clause (14G) can be found on the LAPM website.Federal funds cannot be used to increase the size or capacity of utility facility.  Larger facilities can be installed as long as the utility owner pays for the cost of the betterment.Federal regulations also require that a credit be given when materials can be salvaged and reused.



 
    

   
  

    
 

       

      

 
    

  
 

Federal Authorization to Proceed 
with Utility Relocation 
• Right of Way Utility E-76 is required when Local 

Agency seeks reimbursement for work performed 
by utility owner (Work with DLAE) 
– Construction E-76 is required when work is performed as a 

contractor bid item 
– Any costs for work performed prior to the E-76 approval date are 

ineligible for federal aid 
– Must list owner’s names, each facility type and estimate of cost for 

necessary relocation 

• Qualifications for reimbursement 
– The utility relocation was caused by the project 
– Local Agency is legally liable for the cost 
– No betterment being sought 

Presenter
Presentation Notes
Refer to 14.3 Authorization to ProceedReference Exhibit 3L Request for Authorization to Proceed with Utility Relocation – Use as handout if necessary.LPA submits request to CT DLAE and prior to authoring the E-76, the DLAE must send package to Right of Way Utility Coordinator for review and comments.Right of Way District Utility Coordinators review and comment on E76 for Completeness on whether the information provided meets the Federal Regulations.Routing to District Utility Coordinator also gives DUCs a “heads up” on the resources needed to oversight the project.Authorization to Proceed must be obtained prior to starting an item of work for which an agency wishes to be federally reimbursed.E-76 establishes “begin” date for eligible expenses.Right of Way phase must be programmed for reimbursement of Utility Relocation.  In other words, R/W activity is ineligible if not programmed. (Any Utility work still must meet federal regulations.)Important Note!  Utility relocation work must comply to the 23 CFR 645 on all Federal Aid projects even when the Local Public Agencies decide not to request Federal aid reimbursement for utility relocations in the right of way phase.Local Public Agencies must submit a request for Authorization to Proceed (Form 3-C of the LAPM) where federal reimbursement will be sought.



 
 

    

   

    
 

  

     

 

Ex 14-C Specific Authorization 
• Needed when the Local Agency expends any 

money 
– 100% Owner expense liability is not eligible for Fed Aid 

• Exhibit 14-C is used to transmit Specific
Authorization 

• Need 2 per utility owner/type (i.e. PG&E gas
would get 2 and PG&E electric would get 2) 
– One goes with NTO, One goes with UA 

• Approval required prior to beginning physical
work 
– Signed by Caltrans 

Presenter
Presentation Notes
Refer to LAPM 14.3 Specific Authorization to Relocate UtilitiesLPA request may be sent to the DLAE to the attention of the District Utility Coordinator OR the request may be sent to the District Utility Coordinator and copy to the DLAE, whichever best promotes project delivery and good communication practices in your area.If not approved, R/W District Utility Coordinator works with LPA to meet Federal and State Requirements.R/W District Utility Coordinator approves and sends to LPA and copy to the DLAE.The Report of Investigation has been used and accepted by FHWA for many years.  Note To the LPAs!!!!  The FHWA Specific Authorization memo must be attached to the District Right of Way Certification. If WORK BY UTILITY OWNER OR OWNER’S CONTRACTORIf the adjustments are to be performed  by the utility owner and Federal participation is requested, the field review form (see Chapter 7 of this manual) should include the item, with sufficient detail to allow programming the work in the right of way phase for approval by the FHWA under a Utility Agreement . If WORK BY LOCAL AGENCY’S HIGHWAY CONTRACTORIf the adjustments are to be performed  during the construction phase by the local agency’s highway contractor, the work should be included in the plans and specifications like any other work.  A special clause to this effect will be added to the Specific Authorization by the local agency and the Specific Authorization must be attached to the Right of Way Certification.  Utility adjustment costs may be included in the contract as a bid item, as supplemental work, or as a contract change order and financed from funds in the construction work authorization. work is to be performed by Local Agency’s Construction contractor, the item must be included as part of the PS&E . Either Utility Owner or Construction Contractor may perform all or portions of utility relocations



Local Assistance P rocedures Manual EXHIBIT 14-C 
FHWA Specific Authorization/Approval of Utility Agreement 

EXHIBIT 14-C FHWA S PEC IFIC AUTHO RIZATION/APPROVAL OF UTILITY AG REEMENT 

Memorandum 
To: DEPARTMENT OF TRANSPORTATION 

LOCAL ASSISTANCE 

Attention-
(District DLAE) 

From: 
(Local Agency) 

Date· 

File No.: 

Subject: □ FHWA SPECIFIC AUTHORIZATION TO RELOCATE UTILITIES 

□ FHWA APPROVAL OF UTILITY AGREEMENT 

OWNER' S NAME: 

PROJECT DESCRIPTION : 

NOTICE NUMBER UANUMBER: 

E-76ALT PROCAPPROVED: PROJECT ID or EA: ----------STATUS 
CERTIFICATION 
DATE: RELOCATION COST ESTIMATE $ ----------
DESCRIPTION OF RELOCATION WORK : 

REMARKS: 

□ THE UTILITY RELOCATION WORK AUTHORIZED COMPLIES WITH THE PROCEDURES IN 23 CFR 645 
□ THE UTILITY AGREEMENT APPROVED COMPLIES WITH THE PROCEDURES IN 23 CFR 645. 
□ THE PROPOSED ADmSTMENT OF UTILITY FACILITIES TO BE PERFORMED BY THE LOCAL AGENCY'S 

HIGHWAY CONTRACTOR IS APPROVED. PAYMENT FOR THE UTILITY ADmSTMENT WILL BE 
VOUCHERED THROUGH THE CONSTRUCTION PHASE. THEREFORE, THE AUTHORIZATION DATE FOR 
THIS WORK WILL BE THE DATE THAT FHWA APPROVES THE CONSTRUCTION PROJECT. 

EFFECTIVE DATE: BY: 

Distribution: I) Utility Coordinator - File 
2) DLAE-File 
3) Distr ict Right of Way Utility Coordinator-File, 
4) Office O1ief - Federal Programs Accounting (MS-33) 
5) Office O1ief - Budget Federal Resources (MS- 24) 
6) Office O1ief - HQ Right of Way Utilities (MS-37) 

LPP 13-02 

(District Right of Way Utility Coordinator) 

Page 1 of 2 
December 30, 2013 

  

Exhibit 14-C 

This handout is 
in the binder 



   

     
      

      
   

   

Utility Agreements 

• Utility Agreement is required in some 
circumstances 
– When there is a project obligation to pay (even $1) 
– When LA contractor is doing the work (even if reimbursed by the 

utility owner) 

• Use Exhibit 14-F or 14-I from the LAPM, Chapter 14 
• Shall contain the appropriate standard clauses 

contained in Exhibit 14-G, LAPM Chapter 14 

Presenter
Presentation Notes
A Utility Agreement is required when either the project is liable for $1 or more of the relocation cost or when any aspect of the relocation work is being incorporated into the federally reimbursable contract.Both the form (14-F)and manual clause (14G) can be found on the LAPM website.Federal funds cannot be used to increase the size or capacity of utility facility.  Larger facilities can be installed as long as the utility owner pays for the cost of the betterment.Federal regulations also require that a credit be given when materials can be salvaged and reused.



   
  

Certification Exercise 
• Review Utility Relocation section of problem 
• Complete the Utility Relocation portion of 

Exhibit 13-B 
• Discuss 

76 



 RAILROAD 
INVOLVEMENT 

77 



 
    

  
    

 
  

Railroad Involvement 

• RR Coordinator sets up mtg with RR Personnel 
• CPUC design approval is required when RR 

involvement is within public roadway 
• Project requires property right(s) owned by the RR 
• Need to modify a RR facility 
• Typical types of Involvement 

– At-grade crossings 
– Grade separation 
– Aerial easement 

• Construction and Maintenance Agreement (C&M) 
LAPM Chapter 13 

78 

Presenter
Presentation Notes
Avoid them if you can. Consider alternatives that avoid RR involvement, because they add considerably to project lead times.We allow at least 2 years in our schedule for RR involvement and suggest you do the same.Remember….the RR almost always has superior rights. You are a guest on Railroad property.Railroad involvement exists if the project limits are adjacent to or intersect Railroad right of way.The RR Operator’s primary interest is in operating the railroad on time and safely. A C&M Agreement is required for easement rights, rights of entry, construction, and maintenance State/LPA cannot work at or over railroad tracks, facilities, and property without the C&M AgreementC&M Agreement is required before a project can be advertised. Working within 25 feet of the centerline of the closest track on property adjacent to, but not owned by, the RR can “trigger” RR involvement/coordination/communication. (Typically…the need for a flagger.)When it comes to grade crossings….Paving projects, even if the local agency has rights to the crossing, still require RR involvement. You can pave up to 2 feet from the rail….but not any closer. The RR needs control over paving any closer to their facilities.Know that the CPUC can be involved…certainly when it comes to at-grade or “over” crossings…and this adds a whole new “time element”.   



  
  

  Certification Exercise – Google Document 

• Review Railroad section of problem 
• Complete the Railroad section of Exhibit 13-B 
• Discuss 

79 



CERTIFICATIONS 
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Right of Way Certification 
• This document certifies: 

– Local Agency has complied with the Uniform Act in all right 
of way activities; 

– Right of Way has been acquired per the appropriate 
subsection of 23 CFR 635.309 and the project is ready for 
advertising; 

– All properties have been cleared of structures, businesses 
and people or arrangements have been made; 

– Utilities have been notified to relocate; 
– Railroad property rights have been obtained and 

Construction and Maintenance (C&M) agreements signed. 

LAPM Chapter 13 
81 

Presenter
Presentation Notes
HANDOUTS:  Right of Way Certification SummaryUtility Relocation Documentation for Right of Way CertificationIn a perfect world, all of the above needs to have happened before your milestone date to certify.  The appropriate sub-section corresponds to the level of certification (1, 2, and 3).  And yes, ideally all properties should be entirely cleared of people and structures, but sometimes, clearance of structures happens between certifying the project and prior to construction, but there is a plan in place. As for utilities, you need to have your agreements in place and the legal Notice to Owner delivered with the date certain to relocate and who is responsible for the costs.Railroads…..yes, you need to have some rights in place



   
   

  
  

  

  
    

  

  

Right of Way Certification Forms 
• You must have a Right of Way Certification to request 

Construction Authorization 
• Right of Way Certification Short-Form, Ex. 13-A 

– Can be used when all construction activities take place 
when there is no acquisition of property rights 

– https://dot.ca.gov/-/media/dot-media/programs/local-
assistance/documents/lapm/c13/13a.pdf 

– No occupant is being displaced 
– No utility relocation except for adjusting manhole or 

box covers to new grade 
– No railroad involvement 

• Right of Way Certification Long Form, Ex. 13-B 
82 

Presenter
Presentation Notes
Who can sign the certification? The way the law reads; the city council or board of supervisors must sign every rw certification unless delegated by resolution. Almost all local agencies in the bay area have passed resolution delegating this authority. Usually it a position, not a person such as the Public Works Director, City Engineer, Real Estate Manager etc.  The right of way certification  is needed for the DLAE to process your construction funds request. There are two RW Certification forms in the LAPM for the off-system projects. 13A is considered the  “SHORT FORM” and has check boxes for easy filling out the form.  This form is generally for projects that either have no right of way involvement or just have utility adjustments to grade.  If you are able to check “no” on everything except utility manhole covers and lids you are using the correct form. The Exhibit 13-B is the “Long Form” where you may have many different involvements on your project.  The template offers 3-4 different responses for each question asked. Use current forms online! Exhibit 13-B was recently revised in August 2015.

https://dot.ca.gov/-/media/dot-media/programs/local-assistance/documents/lapm/c13/13a.pdf


 
  

 

   
 

    
   

  

Levels of Certification 
• Certification No. 1 

• Certification No. 2 

• Conditional Certification 3 and 
 FHWA recognizes as 3(i) 

• Special Conditional Certification 3 
 FHWA recognizes as 3(ii) 

LAPM Chapter 13 

83 

Presenter
Presentation Notes
Levels of Certification - Defined in 23 CFR 635 Subpart c Certification #1 – The cleanest certification. Allows Agency to advertise project and award contract.    Agency has full legal and physical possession of all parcels (title has transferred and Agency can legally enter property) – includes acquisition of access rights;  Acquisitions are complete (escrows closed, payments made and/or final orders of condemnation are recorded);  Orders of Possession served and effective;  All occupants have vacated;   Relocation Assistance requirements have been met;  Improvements/structures have been removed, salvaged or demolished;  Utility or Railroad work has been completed and/or arrangements have been made for the work to be completed;Certification #2 – the Cert 2 also allows Agency to advertise the project and award the construction contract.  Requirements for Certification #2 are the same as for Certification #1 EXCEPT the right to occupy and use one or more parcels are by virtue of a Right of Entry or an Agreement for Possession and Use;  Agency has physical possession of parcels but not legal possession; Certification #3– Exceptional and unusual circumstances only.    Can advertise but cannot open bids until Certification is upgraded to a Certification #1 or #2;  Approval by FHWA is required for projects located on the Interstate, or for High Profile projects.  Caltrans has approval authority for non-interstate projects.   Must be upgraded a minimum of 15 working days prior to bid opening. Certification #3W – Extraordinary circumstances only.  Allows physical construction of a project to commence while occupants of residences, businesses, farms, or nonprofit organizations remain within the right of way;  Approval by FHWA is required for projects located on the Interstate, or for High Profile projects.  Caltrans has approval authority for non-interstate projects.  Upgrade to a Certification #1 or #2 is not required, but you must update the RWC a minimum of 15 working days prior to bid opening. 



    

 
  

 
   

   
  

 

Right of Way Certification Form 
Information and Attachments 
• Status of required property rights 

– Right of Way Contract, agreement, permits… 

• Status of relocation assistance 
– Number of occupants being displaced 

• Status of affected railroad facilities 
– CPUC approval, C&M agreement… 

• Utility relocation 
– Notice to Owner, Relocation plan… 

84 

Presenter
Presentation Notes
To ensure compliance with state and federal guidelines, we request back up data be submitted for review prior to approving the cert. These include contracts, orders for possession, NTO, Utility Agreements, encroachment permit applications, bid estimates etc. Please contact us early in the project for guidance. Notes:Status of access control, airspace, and cooperative agreements not required on certification forms for off-system projects.If you are working on the state highway system, we want to have all the forms and agreements submitted for review  prior to approving the cert. If you are on your local roads, it depends  if you are asking for federal reimbursement on that portion.  For utilities, yes, until we see the paperwork Caltrans cannot sign off.  If requesting a Cert 3/3W, HQ or FHWA will  want to see the agreements to verify you are really only lacking one item and not everything.  All the forms will need to be available in your office if FHWA or Caltrans makes an office visit to review files. 



   
  

   
 

 
  

  

RW Certification 
Time Considerations 
• Review and Acceptance by Caltrans 
• Conditional Certification 3 and Special 

Conditional Certification 3 both require review 
and approval by Caltrans and FHWA – must 
show unusual circumstances 

• Must submit a schedule for realistic/logical plan 
of timely delivery 

LAPM Chapter 13 
85 

Presenter
Presentation Notes
At Caltrans we back into our time lines to prioritize our work.  Bare land vs. occupied, businesses vs. residential.  Probable condemnation or not.  If you are acquiring a residence or a business, you need to factor in when will the title company record as most people cannot relocate until they have their equity in hand.  Both are entitled to a 90 day notice to vacate, but until we have rights to their property, we can not issue that notice. If you are going thru the condemnation process, which means receiving your governing body’s Resolution of  Necessity,  which can be delayed if a property owner requests an appearance, preparing and serving and recording the initial suit papers which includes the Summons and Complaint, , service of  the Notice of Deposit and service of the Order of Possession-plan on at least 9 months before you receive your Order of  Possession.  Settlement  may not occur until another 12-18 months depending if it goes to trial with a jury or a stipulated judgment. Many property owners have given you clues at the public meetings whether they will be in agreement or want their attorney to handle. When sending certification in for Caltrans to review, always scan a draft several weeks in advance of your proposed possession dates so we can work on the document format and address any questions. If you know your project will require a Cert 3/3W…..plan on a 30 day turnaround from HQ and FHWA review/approval. 



    

 

Certification Exercise 
• Complete Exhibit 13-B and determine project 

certification level 
• Discuss with class 

86 



   

  

Record Retention 

• Three years after project final vouchering 
• Required records: 

– Parcel files with diaries 

– Utility files 

– Etcetera 

LAPM Chapter 13 

87 

Presenter
Presentation Notes
Both Caltrans and FHWA have the right to review your files for compliance.  Normally final vouchering happens after the project completion, hence it may be several years from the right of way acquisitions and utility relocations that you need to retain the records.  Many agencies are using electronic filing systems.  At this moment when there is a project review-Caltrans/FHWA still want to see paper files.  Perhaps that will change with technology soon…..Stay tuned. 



  

  

 

Where Do I Go for 
More Information? 

Caltrans Right of Way – Local Programs website: 
http://www.dot.ca.gov/hq/row/localprog/index.htm 

Caltrans Local Assistance website: 
https://dot.ca.gov/programs/local-assistance 

Your Caltrans Local Programs Coordinator 

88 

Presenter
Presentation Notes
The two websites listed will give you access to Caltrans manuals.  The Local Assistance Manual has two chapters discussing right of way and utilities (Chapters 13 and 14); whereas the Right of Way Manual has 17 chapters.  The Local  Assistance Manual often directs you to the R/W Manual to obtain more information on the subject. 

http://www.dot.ca.gov/hq/row/localprog/index.htm
https://dot.ca.gov/programs/local-assistance
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Email Updates - The LAB 

SUBSCRIBE AND STAY INFORMED 

• Local Assistance Blog (LAB) 
• DLA Email List 
• California LTAP Center 

http://www.dot.ca.gov/hq/LocalPrograms/sub.htm 
89 
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