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SarETY FIRST

Contract Claims

General

Considering the diverse and complex nature of the work being administered by the Department
of Transportation, it is virtually impossible to anticipate and provide for every possible
contingency that may arise on a construction project. Consequently, differences of opinion
between the State and the contractor as to proper interpretation of the plans or specifications, or
the work to be done, or payments to be made, will inevitably occur and should be expected.

While most of these differences can be, and should be resolved on the job, occasionally there
will be situations in which the difference of opinion is so great, or the circumstances are such,
that agreement at the job level is not possible. Such situations are properly administered as
claims in accordance with the applicable provisions of the Standard Specifications.

Construction Claim Process

The claims process usually begins by the contractor initiating a Notice of Potential Claim, or a
Notice of Protest. Per Sections 4-1.03, 8-1.06 and 9-1.04 of the Standard Specifications, these
notices must be in writing, must be given to the Resident Engineer within 15 days of the event
causing the claim or protest, and must contain sufficient information to describe the reasons for
the notice and the nature and amount of the costs involved. District Construction offices make a
specific form (HC-11) available for this purpose, and routinely include this form in pre-job
conference material given to the contractor prior to start of work.

The Resident Engineer acknowledges receipt of this Notice, in writing, reviews it to see that it
contains the basic information required by the Specifications, and may also comment on the
merits of the potential claim as described by the contractor.

During the life of the contract, the potential claim may be resolved by the Engineer and the
contractor coming to an agreement. Such an agreement can be formalized via a contract change
order.

A potential claim does not become a formal claim until the end of the contract. When the
Resident Engineer sends the contractor a Proposed Final Estimate, the contractor has 30 days to
either accept the Proposed Final Estimate or to return this Estimate with a list of exceptions. If an
item appears as an exception and has previously been submitted under a Notice of Potential
Claim or Notice of Protest, then that item becomes a formal Contract Claim.

Individual Districts may handle formal claims differently - analysis and preparation of

background materials may be done by the District R.E., Construction Senior, or by a specialist in
the District Construction office. In any event, the Structure Representative is expected to prepare
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an analysis for all claims involving "bridge work" or items of work that have been previously
agreed to as being administered by the Structure Representative.

A claims analysis should include the following information:

¢ Brief statement of the nature of the claim.

e Specific references to plans and specifications.

Facts and circumstances which led to the development of the claim situation, and the

principle issues involved.

Whether and how "Notice" was given.

Arguments supporting the contractor's position.

Arguments supporting the State's position.

Discussion - Note any discrepancies between information included in the claim and

actual facts and figures as known to the Structure Representative.

e Resident Engineer's recommendation. (Should include recommendation of the Structure
Representative).

e References to specific correspondence, diary entries, etc.

The Structure Representative should enlist the help of the area Bridge Construction Engineer in
analyzing and preparing the claim background.

The claims handling process involves a series of three progressive meetings with the contractor:
the first at the job level, including both bridge and district area seniors; the second at the District
level and usually held by the District Deputy Director - Construction. If no claims resolution has
been made at the second meeting, then a third meeting is held in Sacramento HQ and the
contractor can make a presentation to the Claim Review Board.

This Board currently consists of 2 Division Chiefs (Construction; Structures) plus a staff attorney
from the Legal Division, and a staff senior engineer from the Division of Construction. Of course
the Resident Engineer and Structure Representative, both area seniors plus the District Deputy
Director — Construction attend.

The results of this hearing by the Claim Review Board consists of a written response to the
contractor either denying or agreeing to each claim presented, and reasons why. Claim
settlements to the contractor are made via a Contract Change Order (C.C.O.)

If the contractor still wishes to pursue an unresolved claim, the next step is the arbitration
process. Here, an arbitrator is agreed to by both the contractor and CALTRANS, the issues are
argued in a semi-formal legal setting with attorneys representing both sides. The arbitrator’s
findings essentially amount to a binding agreement to settle the claimed issues and usually is the
end of the claim process, short of an actual lawsuit by the contractor against the Department.

Responsibilities of the Structure Representative

Structure Representatives are expected to prepare claims analysis on potential claims and formal
claims involving bridge items. The area Bridge Construction Senior should be involved at the
early stages of the claims process and can advise on how to proceed with claims analysis.
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Structures field personnel are expected to assist the District construction organization in the
various stages of claim handling and to search out expertise needed to resolve technical issues
raised involving bridge work.

The claims handling process can go on long after the specific project is over, and probably well
into your next assigned job. However, handling construction claims is just one of the contract
administration duties that go with each project and one that must be followed through with to

resolution.
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