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California Department of Transportation DBE Program Plan 

PART I 

ACKNOWLEDGEMENTS 

The California Department of Transportation (Caltrans), Office of Business and Economic 
Opportunity gratefully acknowledges the cooperation and contribution of staff of the Division of 
Engineering Services, Office Engineer, the Division of Construction, the Division of Design, 
Design-Build, the Division of Procurement and Contracts, Division of Rail and Mass 
Transportation, the Division of Local Assistance, and the Division of Transportation Planning. 

This Disadvantaged Business Enterprise Program Plan reflects all current Federal Highway 
Administration (FHWA) reporting, monitoring, contract language, and program-related 
requirements as it pertains to FHWA recipients, subrecipients, subgrantees, and Caltrans’ 
awarding divisions. 

To obtain a copy of the Policy Statement and Caltrans’ DBE Program Plan contact: 

California Department of Transportation  
Office of Business and Economic Opportunity  
Disadvantaged Business Enterprise Program  

1823 14th Street  
Sacramento, CA 95811  

(916) 324-0449  

Or access via Web site:  http://www.dot.ca.gov/obeo/index.html  

This publication will be made available in alternative formats:  Braille, large print, computer disc, 
audio version, or in a different language upon request. To discuss how to receive a copy of this 
publication in an alternative format, please contact: 

California Department of Transportation  
Office of Business and Economic Opportunity  

1823 14th Street  
Sacramento, CA 95811  

(916) 324-0449  
711 (TTY)  

smallbusinessadvocate@dot.ca.gov  
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California Department of Transportation DBE Program Plan 

Applicability and Commitment to the DBE Program §26.23 and §26.3 

The California Department of Transportation (Caltrans) is a recipient of federal financial 
assistance from the United States Department of Transportation (USDOT), Federal Highway 
Administration (FHWA), and Federal Transit Administration (FTA). 

As required by federal law, Caltrans established and implemented a Disadvantaged Business 
Enterprise (DBE) Program, pursuant to the requirements of 49 Code of Federal Regulations (CFR), 
Part 26.  Caltrans is committed to continue the implementation of its DBE Program in accord with 
the applicable requirements, and has signed an assurance to that effect with USDOT as a condition 
of continued eligibility for federal financial assistance. 

Responsibilities 

Caltrans’ DBE Program is managed and administered by the OBEO. Overall, it is the responsibility 
of the Caltrans Director to implement the Department’s Policy of nondiscrimination rests with 
Caltrans’ Director. The Director has delegated responsibility for developing, implementing, and 
monitoring the daily operations of the DBE Program to the DBE Liaison Officer, the Assistant 
Director, OBEO. The Director expects all Caltrans personnel to adhere to the provisions and the 
spirit of the DBE Program. 

Dissemination of Policy Statement 

Caltrans’ policy, “California Department of Transportation, Disadvantaged Business Enterprise 
Program,” describes Caltrans’ commitment to, and objectives for, its DBE Program.  Caltrans 
circulates a copy of the signed policy statement to all applicable awarding and administrative 
divisions within Caltrans.   The policy outlines the responsibilities for implementing the program. 
Caltrans circulates the policy to local agencies and DBE and non-DBE businesses that perform 
work on USDOT federally-assisted contracts. 

The OBEO, DBE Program, publishes and distributes the Policy Statement on OBEO’s Web site, 
through Caltrans, Industry and Trade publications, on-line publications, and through Caltrans’ 
Statewide Small Business Council.  To obtain a copy of the Policy Statement and Caltrans’ DBE 
Program Plan contact: 

California Department of Transportation  
Office of Business and Economic Opportunity  
Disadvantaged Business Enterprise Program  

1823 14th Street  
Sacramento, CA 95811  

(916) 324-0449  
http://www.dot.ca.gov/obeo/index.html  
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California Department of Transportation DBE Program Plan 

View the Caltrans Organizational Chart at: 

http://dot.ca.gov/orgchart/departmentalorgchart.pdf (See Attachment A.) 

The following link is to the OBEO organizational chart, which identifies OBEO’s activities by 
program area: http://www.dot.ca.gov/hq/bep/documents/OBEO_org_chart.pdf. (See Attachment 
B.) 

A list of Internet and Web site addresses referenced in the DBE Program Plan are included. 
(See Attachment C.) 
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California Department of Transportation DBE Program Plan 

I. General Requirements 

A. Objectives §26.1 
The objectives are found within the policy statement on this first page of this program 
plan. 

B. Applicability §26.3 
Caltrans is the recipient of federal-aid highway funds authorized under Titles I and V 
of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-
240, 105 Stat. 1914, Titles I, III, and V of the Transportation Equity Act for the 21st 
Century (TEA-21), Pub. L. 105-178, 112 Stat. 107. 

Caltrans is the recipient of federal transit funds authorized by Titles I, III, V, and VI of 
ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, 
II, and V of the Teas-21, Pub. L. 105-178. 

Caltrans adheres to The Subletting and Subcontracting Fair Practices Act (Public 
Contract Code section 4100 et seq.). As well as the Business and Professions Code § 
7000.5 et seq. 

C. Exemptions and Waivers §26.55 
Caltrans understands it can apply for an exemption from any provision of 49 CFR, 
Part 26.  The exemption request must be in writing and requested of the Office of the 
Secretary of Transportation, FHWA, or FTA. 

D. Definitions §26.5 
Caltrans will adopt the definitions contained in §26.5 of Part 26 for this program, and 
will add and include any new/amended definitions as they are provided by USDOT; 
and not include any definitions for terms not included in the definitions found in 
Section 26.5 of Part 26. 

Affiliation has the same meaning the term has in the Small Business Administration 
(SBA) regulations, 13 CFR part 121. 

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each 
other when, either directly or indirectly: 

(i) One concern controls or has the power to control the other; or 

(ii) A third party or parties controls or has the power to control both; or 

(iii) An identity of interest between or among parties exists such that affiliation 
may be found. 

(2) In determining whether affiliation exists, it is necessary to consider all appropriate 
factors, including common ownership, common management, and contractual 
relationships.  Affiliates must be considered together in determining whether a concern 
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California Department of Transportation DBE Program Plan 

meets small business size criteria and the statutory cap on the participation of firms in 
the DBE program. 

Alaska Native means a citizen of the United States who is a person of one-fourth 
degree or more Alaskan Indian (including Tsimshian Indians not enrolled in the 
Metlaktla Indian Community), Eskimo, or Aleut blood, or a combination of those 
bloodlines. The term includes, in the absence of proof of a minimum blood quantum, 
any citizen whom a Native village or Native group regards as an Alaska Native if their 
father or mother is regarded as an Alaska Native. 

Alaska Native Corporation (ANC) means any Regional Corporation, Village 
Corporation, Urban Corporation, or Group Corporation organized under the laws of the 
State of Alaska in accordance with the Alaska Native Claims Settlement Act, as 
amended (43 U.S.C. 1601, et seq.). 

Assets mean all the property of a person available for paying debts or for distribution, 
including one’s respective share of jointly held assets. This includes, but is not limited 
to, cash on hand and in banks, savings accounts, IRA or other retirement accounts, 
accounts receivable, life insurance, stocks and bonds, real estate, and personal property. 

Business, business concern or business enterprise means an entity organized for 
profit with a place of business located in the United States, and which operates 
primarily within the United States or which makes a significant contribution to the 
United States economy through payment of taxes or use of American products, 
materials, or labor. 

Compliance means that a recipient has correctly implemented the requirements of this 
part. 

Contingent Liability means a liability that depends on the occurrence of a future and 
uncertain event. This includes, but is not limited to, guaranty for debts owed by the 
applicant concern, legal claims and judgments, and provisions for federal income tax. 

Contract means a legally binding relationship obligating a seller to furnish supplies or 
services (including, but not limited to, construction and professional services) and the 
buyer to pay for them. For purposes of this part, a lease is considered to be a contract. 

Contractor means one who participates, through a contract or subcontract (at any tier), 
in a DOT-assisted highway, transit, or airport program. 

Days mean calendar days. In computing any period of time described in this part, the 
day from which the period begins to run is not counted, and when the last day of the 
period is a Saturday, Sunday, or Federal holiday, the period extends to the next day that 
is not a Saturday, Sunday, or Federal holiday. Similarly, in circumstances where the 
recipient’s offices are closed for all or part of the last day, the period extends to the 
next day on which the agency is open. 
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California Department of Transportation DBE Program Plan 

Department or DOT means the U.S. Department of Transportation, including the 
Office of the Secretary, the Federal Highway Administration (FHWA), and the Federal 
Transit Administration (FTA). 

Disadvantaged business enterprise or DBE means a for-profit small business 
concern 

(1) That is at least 51 percent owned by one or more individuals who are both socially 
and economically disadvantaged or, in the case of a corporation, in which 51 
percent of the stock is owned by one or more such individuals; and 

(2) Whose management and daily business operations are controlled by one or more 
of the socially and economically disadvantaged individuals who own it. 

Domestic Partnership means a legal relationship available to all same-sex couples, 
and to those opposite-sex couples where at least one party is age 62 or older. It affords 
the couple "the same rights, protections, and benefits, and... the same responsibilities, 
obligations, and duties under law..." as married spouses. (see “Spouses” in this section) 

DOT-assisted contract means any contract between a recipient and a contractor (at 
any tier) funded in whole or in part with DOT financial assistance, including letters of 
credit or loan guarantees, except a contract solely for the purchase of land. 

Good faith efforts means efforts to achieve a DBE goal or other requirement of this 
part which, by their scope, intensity, and appropriateness to the objective, can 
reasonably be expected to fulfill the program requirement. 

Home state means the state in which a DBE firm or applicant for DBE certification 
maintains its principal place of business. 

Immediate family member means father, mother, husband, wife, son, daughter, 
brother, sister, grandfather, grandmother, father-in-law, mother-in-law, sister-in-law, 
brother-in-law, and domestic partner and civil unions recognized under State law. 

Indian tribe means any Indian tribe, band, nation, or other organized group or 
community of Indians, including any ANC, which is recognized as eligible for the 
special programs and services provided by the United States to Indians because of their 
status as Indians, or is recognized as such by the State in which the tribe, band, nation, 
group, or community resides. See definition of “tribally-owned concern” in this section. 

Joint venture means an association of a DBE firm and one or more other firms to carry 
out a single, for-profit business enterprise, for which the parties combine their property, 
capital, efforts, skills and knowledge, and in which the DBE is responsible for a 
distinct, clearly defined portion of the work of the contract and whose share in the 
capital contribution, control, management, risks, and profits of the joint venture are 
commensurate with its ownership interest. 
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California Department of Transportation DBE Program Plan 

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, 
accounts payable, notes payable to bank or others, installment accounts, mortgages on 
real estate, and unpaid taxes. 

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, 
of the area which now comprises the State of Hawaii. 

Native Hawaiian Organization means any community service organization serving 
Native Hawaiians in the State of Hawaii which is a not-for-profit organization chartered 
by the State of Hawaii, is controlled by Native Hawaiians, and whose business activities 
will principally benefit such Native Hawaiians. 

Noncompliance means that a recipient has not correctly implemented the requirements 
of this part. 

Operating Administration or OA means any of the following parts of DOT: Federal 
Highway Administration (FHWA) and Federal Transit Administration (FTA). The 
“Administrator” of an operating administration includes his or her designees. 

Personal net worth means the net value of the assets of an individual remaining after 
total liabilities are deducted. An individual’s personal net worth does not include: The 
individual’s ownership interest in an applicant or participating DBE firm; or the 
individual’s equity in his or her primary place of residence. An individual’s personal 
net worth includes only his or her own share of assets held jointly or as community 
property with the individual’s spouse. 

Primary industry classification means the most current North American Industry 
Classification System (NAICS) designation which best describes the primary business 
of a firm. The NAICS is described in the North American Industry Classification 
Manual—United States, which is available on the Internet at the U.S. Census Bureau 
Web site: http://www.census.gov/eos/www/naics/. 

Primary recipient means a recipient which receives DOT financial assistance and 
passes some or all of it on to another recipient. 

Principal place of business means the business location where the individuals who 
manage the firm’s day-to-day operations spend most working hours. If the offices from 
which management is directed and where the business records are kept are in different 
locations, the recipient will determine the principal place of business. 

Program means any undertaking on a recipient’s part to use DOT financial assistance, 
authorized by the laws to which this part applies. 

Race-conscious measure or program is one that is focused specifically on assisting 
only DBEs, including women-owned DBEs. 

Race-neutral measure or program is one that is, or can be, used to assist all small 
businesses. For the purposes of this part, race-neutral includes gender-neutrality. 
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California Department of Transportation DBE Program Plan 

Recipient is any entity, public or private, to which DOT financial assistance is 
extended, whether directly or through another recipient, through the programs of the 
FHWA or FTA, or who has applied for such assistance. 

Secretary means the Secretary of Transportation or his/her designee. 

Set-aside means a contracting practice restricting eligibility for the competitive award 
of a contract solely to DBE firms. 

Small Business Administration or SBA means the United States Small Business 
Administration. 

SBA certified firm refers to firms that have a current, valid certification from or 
recognized by the SBA under the 8(a) BD or SDB programs. 

Small business concern means, with respect to firms seeking to participate as DBEs 
in DOT-assisted contracts, a small business concern as defined pursuant to section 3 of 
the Small Business Act and Small Business Administration regulations implementing 
it (13 CFR part 121) that also does not exceed the cap on average annual gross receipts 
specified in §26.65(b). 

Socially and economically disadvantaged individual means any individual who is a 
citizen (or lawfully admitted permanent resident) of the United States and who has been 
subjected to racial or ethnic prejudice or cultural bias within American society because 
of his or her identity as a members of groups and without regard to his or her individual 
qualities. The social disadvantage must stem from circumstances beyond the 
individual’s control. 

(1) Any individual who a recipient finds to be a socially and economically 
disadvantaged individual on a case-by-case basis. An individual must 
demonstrate that he or she has held himself or herself out, as a member 
of a designated group if you require it. 

(2) Any individual in the following groups, members of which are reputably 
presumed to be socially and economically disadvantaged: 

(i) “Black Americans,” which includes persons having origins in any of 
the Black racial groups of Africa; 

(ii) “Hispanic Americans,” which includes persons of Mexican, Puerto 
Rican, Cuban, Dominican, Central or South American, or other Spanish 
or Portuguese culture or origin, regardless of race; 

(iii) “Native Americans,” which includes persons who are enrolled 
members of a federally or State recognized Indian tribe, Alaska Natives, 
or Native Hawaiians; 

(iv) “Asian-Pacific Americans,” which includes persons whose origins 
are from Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, 
Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the 
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California Department of Transportation  DBE Program Plan 

Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the 
Pacific Islands (Republic of Palau), Republic of the Northern Marianas 
Islands, Samoa, Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated 
States of Micronesia, or Hong Kong; 

(v) “Subcontinent Asian Americans,” which includes persons whose 
origins are from India, Pakistan, Bangladesh, Bhutan, the Maldives 
Islands, Nepal or Sri Lanka; 

(vi) Women; 

(vii) Any additional groups whose members are designated as socially 
and economically disadvantaged by the SBA, at such time as the SBA 
designation becomes effective. 

(3)  Being born in a particular country does not, standing alone, mean that a 
person is necessarily a member of one of the groups listed in this definition. 

Spouse means a married person, including a person in a domestic partnership or a civil 
union recognized under State law. Also reference “Domestic Partnership”, that will 
fall under the definition of Spouse.  

Tribally-owned concern means any concern at least 51 percent owned by an Indian 
tribe as defined in this section. 

You refers to a recipient, unless a statement in the text of this part or the context 
requires otherwise (i.e., ‘You must do XYZ’ means that recipients must do XYZ). 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, 
June 16, 2003; 76 FR 5096, Jan. 28, 2011; 79 FR 59592, Oct. 2, 2014] 

E. Nondiscrimination Requirements §26.7 
Caltrans will never exclude any person from participation in, deny any person the 
benefits of, or otherwise discriminate against anyone in connection with the award and 
performance of any contract covered by 49 CFR part 26 on the basis of race, color, sex, 
or national origin. (Subpart A, §26.7(a)) 

In administering its DBE program, Caltrans will not, directly or through contractual or 
other arrangements, use criteria or methods of administration that have the effect of 
defeating or substantially impairing accomplishment of the objectives of the DBE 
program with respect to individuals of a particular race, color, sex, or national origin. 
(Subpart A, §26.7(b)) 

F. Record Keeping §26.11 

Scheduled Reporting (§26.11(a)(b)) 

1.  Caltrans provides semi-annual and annual DBE achievement reports to FHWA 
and FTA.  Caltrans reports DBE participation on the Uniform Report of DBE 
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California Department of Transportation  DBE Program Plan 

Awards or Commitments and Payments form to the appropriate operating 
administration within the USDOT as follows: 

- DBE activity from October 1 through March 31, will be submitted by 
June 1. 

- DBE activity from April 1 through September 31, will be submitted by 
December 1. 

Caltrans awarding divisions/oversight divisions, and subrecipients must collect 
and provide the following Data to Caltrans’ OBEO, Policy and Reports Branch: 

- Prime and Subcontract Awards  
- Commitments  
- Payments to prime contractors and consultants  
- Payments to DBE subcontractors and subconsultants by gender  

This information is provided by the awarding divisions and program oversight 
divisions.  Details for each division’s process are included in this document.  

a)  The Division of Design, Design-Build, reports the following to Caltrans’ 
OBEO, Policy and Reports Branch on a semi-annual basis as it relates to 
Design-Build contracts only: 

i.  Prime and Subcontractor Awards 
ii.  DBE Commitments, based on the proposal submitted by the 

successful design-builder at the time of award. 
iii.  Payments to prime contractors and consultants, based on monthly 

reporting required in the Design-Build contract to be provided by 
the design-builder to the Division of Design. 

iv.  Payments to DBE subcontractors and subconsultants, based on 
monthly reporting required in the Design-Build contract to be 
provided by the design-builder to the Division of Design. 

v.  Total Payments, is gathered at the time of the final utilization report 
submitted by the design-builder at the close of the project as outlined 
in the contract requirements.  

The Division of Design collects all of the relevant information for the 
uniform report on a monthly basis, on an excel spreadsheet.  It is divided 
into the appropriate reporting periods by date and then submitted to 
Caltrans’ OBEO, Policy and Reports Branch at least one month prior to the 
official due date to FHWA. 

b)  The Division of Engineering, reports the following to Caltrans’ OBEO, 
Policy and Reports Branch on a semi-annual basis as it relates to Caltrans’ 
Major Construction contracts only: 

i.  Prime and Subcontractor Awards 
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ii.  DBE Commitments, submitted by the successful contractor at the 
time of award. 

iii.  Payments to prime contractors 
iv.  Payments to DBE subcontractors and suppliers, based on monthly 

reporting by the prime contractor. 
v.  Total Payments, is gathered at the time of the final utilization report 

submitted by the prime contractor at the close of the project as 
outlined in the contract requirements. 

This information is provided to the Division of Engineering, Contract 
Awards through the Division of Engineering Services-Office Engineer 
database.  The relevant information is input into the database throughout the 
life of the contract. 

c)  The Division of Local Assistance, reports the following information to 
Caltrans OBEO, Policy and Reports Branch on a semi-annual basis as it 
relates to Subrecipient USDOT-assisted contracts only: 

i.  Prime and Subcontractor Awards 
ii.  DBE Commitments, submitted by the successful contractor at the 

time of award. 
iii.  Payments to prime contractors 
iv.  Payments to DBE subcontractors and suppliers, based on monthly 

reporting by the prime contractor. 
v.  Total Payments, is gathered at the time of the final utilization report 

submitted by the prime contractor/consultant at the close of the 
project as outlined in the contract requirements. 

This information is provided to the Division of Local Assistance.  The 
relevant information is input into the LP 2000 database by the District Local 
Assistance Engineer (DLAE).  The DLAE is responsible for gathering the 
accurate and timely information directly from the subrecipients throughout 
the life of the contract. 

d)  The Division of Rail and Mass Transportation, reports the following 
information to Caltrans OBEO, Policy and Reports Branch on a semi-
annual basis as it relates to Subrecipient USDOT-assisted contracts only: 

i.  Prime and Subcontractor Awards 
ii.  DBE Commitments, submitted by the successful contractor at the 

time of award. 
iii.  Payments to prime contractors 
iv.  Payments to DBE subcontractors and suppliers, based on monthly 

reporting by the prime contractor. 
v.  Total Payments, is gathered at the time of the final utilization report 

submitted by the prime contractor/consultant at the close of the 
project as outlined in the contract requirements. 
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California Department of Transportation  DBE Program Plan 

There are District Transit Representatives (DTRs) specifically designated 
in eleven of the twelve Caltrans district offices (District 12, which 
encompasses all of Orange County, is an urban area and not eligible to 
compete for 5311 projects) that handle FTA Section 5311 related issues, 
including the DBE semi-annual report. Upon notice from the Division of 
Rail and Mass Transportation (DRMT) that the semi-annual reports are due, 
the DTR will distribute the reporting form and corresponding instructions 
for completion to all subrecipients in the District.  The ADM 0227 form 
(DBE Awards and Commitments)(See Attachment D.) and the ADM 3069 
for (DBE Utilization Report)(See Attachment E.) should also be distributed 
to the subrecipients.  These forms are now required by USDOT and are used 
to track DBE commitments to actual payments made, as well as to reduce 
fraud. 

e)  The Division of Transportation Planning, Office of Regional Planning, 
reports the following information to Caltrans OBEO, Policy and Reports 
Branch on a semi-annual basis as it relates to Subrecipient USDOT-
assisted contracts only: 

i.  Prime and Subcontractor Awards 
ii.  DBE Commitments, submitted by the successful contractor at the 

time of award. 
iii.  Payments to prime contractors 
iv.  Payments to DBE subcontractors and suppliers, based on monthly 

reporting by the prime contractor. 
v.  Total Payments, is gathered at the time of the final utilization report 

submitted by the prime contractor/consultant at the close of the 
project as outlined in the contract requirements. 

The Office of Regional Planning (ORP) DBE Liaison coordinates the semi-
annual FTA Uniform Report of DBE Commitments/Awards and Payments 
and requests Metropolitan Planning Organizations (MPOs) and Regional 
Transportation Planning Agencies (RTPAs) receiving federal funds for they 
DBE activities. 

2.  DBE Program Annual Element Update 

The OBEO submits Caltrans’ DBE Program Annual Element Update (update) 
to FHWA and FTA by November 15, each year.  The update provides 
information on Caltrans’ organization changes, accomplishments of the past 
federal fiscal year (FFY), and goals for the coming FFY in accordance with 
49 CFR, Part 26.  The update supplements Caltrans’ DBE Program Plan. 

The following divisions/districts provide updates to Caltrans’ OBEO Policy 
Reports Branch each August: 

- Division of Design  
- Division of Construction  
- Division of Engineering Services  
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California Department of Transportation DBE Program Plan 

- Division of Procurement and Contracts  
- Division of Local Assistance  
- Division of Rail and Mass Transportation  
- Division of Transportation Planning  

3. Ad-Hoc Reports 

Caltrans submits information regarding the program to the USDOT, FHWA, 
and FTA, as directed or requested.  Currently, the OBEO, Policy and Reports 
Branch provides a monthly awards and DBE commitment report by the 15th of 
each month to FHWA. This information includes contract number, award 
amount, DBE commitment, GFE awards, and dollar-weighted monthly and 
year-to-date contract goals, as well as a Commitment at Award Tracker.  This 
Tracker tracks all DBEs listed for commitment throughout the fiscal year, in 
some instances identifying by work type. These reports may be found on the 
OBEO Web site at:  http://www.dot.ca.gov/obeo/. 

This information is derived from monthly reports received by the following 
divisions: 

- Division of Engineering Services  
- Division of Procurement and Contracts  
- Division of Local Assistance  

In addition to the reports described above, the Policy and Reports Branch 
provides a detailed report on dollar-weighted monthly and year-to-date contract 
goals set on federally-assisted contracts each month.  

Bidder’s List §26.11 (c) 

Caltrans, its subrecipients, and local agencies, per 49 CFR, Part 26.11, collect 
information regarding all DBE and non-DBE firms that bid and quote on USDOT 
federally-assisted contracts.  Caltrans maintains contract information and provides 
it as supporting documentation to the consultant hired to conduct the Disparity 
Study on behalf of the Department. As appropriate, Caltrans can use business 
information that the study team collected as part of the disparity study to augment 
its vendor data.  OBEO maintains the collected businesses, the most recent study 
concluded in June of 2016.  Caltrans will conduct its next study in 2018.  

Maintain and Retention of Certified Firms Records §26.11(d) 

All DBE Certification files are kept in a secure location in accordance with 49 CFR 
Part 26.11(d).  Access to these records is limited to authorized Certification Branch 
personnel.  Initial documentation submitted as part of the application process is 
received and assigned to a Certification Analyst for processing.  All files, while not 
in review, must be secured in a locked drawer of the respective analyst’s desk until 
completed. 

PART I 15  

http://www.dot.ca.gov/obeo/


   

  
 

  
  

   
    

 
   
   
   
  
  
  

 

 
 
 

  
 

   
  
    

 

  
    

   
   

 

  

   
   

 
 

  
   

 
   

 

  

  

California Department of Transportation  DBE Program Plan 

All information is retained in a secured file room location, this information 
includes: 

- Most recent 3 year tax returns for the firm;  
- Most recent 3 year tax return for its affiliates and personal tax  returns for  

the majority owner(s);  
- All annual updates;  
- No Change affidavits;  
- Change Notices;  
- On-site reports;  
- Personal net worth statements; and  
- All correspondence.  

MAP 21 Reporting Requirements §26.11 (e) 

Caltrans is required to report to USDOT, Office of Civil Rights, and specific data 
pertaining to the number of certified DBE firms within the Unified Certification 
Program (UCP).  Caltrans reports the percentage and location (whether in-state or 
out of state) of certified DBE firms in the UCP Directory controlled by the 
following: 

1.  Women; 
2.  Socially and economically disadvantaged individuals (other than women); and  
3.  Individuals who are women and are otherwise socially and economically 

disadvantaged individuals. 

This data is to be reported to the USDOT, Office of Civil Rights, by January 1 each 
year and is posted on the OBEO Web Site at: http://www.dot.ca.gov/obeo/. 

G. Federal Financial Agreement and Assurances §26.13(a)(b) 
Caltrans signed the following assurance, which applies to the administration of 
USDOT federally-assisted contracts and their administration: 

Federal Contract Assurances and Sanctions: §26.13(b) 

Caltrans ensures contract language for all federal-aid projects include the following 
assurance: 

“The contractor, subrecipient, or subcontractor shall not discriminate on the basis 
of race, color, national origin, or sex in the performance of this contract.  The 
contractor shall carry out applicable requirements of 49 CFR, Part 26, in the award 
and administration of USDOT federally-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of the contract or such other remedy as the 
recipient deems appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments 

(2) Assessing sanctions 
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(3) Liquidated damages 

(4) Disqualifying the contractor from future bidding as non-responsible” 

The contract language also states, “Each subcontract signed by the bidder must 
include this assurance.” This language can be found in the following areas: 

•  Division of Design (Design-Build Contracts): Boiler Plate section 7.1.1 
Equal Employment Opportunity Policy. (See Attachment F.) 

•  Division of Engineering Services (Construction Contracts): Standard 
Specifications Section 2-1.12, page 20. 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/201 
5_StdSpecs/2015_StdSpecs.pdf 

•  Division of Construction: 2015 Standard Specifications – Section 2-1.12, 
page 20. 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/201 
5_StdSpecs/2015_StdSpecs.pdf 

•  Division of Procurement and Contracts (Non-A&E Contracts): Boiler Plate 
section (See Attachment G.) 

•  Division of Procurement and Contracts (Architectural and Engineering 
Contracts): Boiler Plate section (See Attachment H.) 

•  Division of Local Assistance: Local Agency Procedures Manual, Exhibit 
B: Nondiscrimination Assurances. 
http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter4/4c.pdf 

•  Division of Rail and Mass Transportation - The Disadvantaged Business 
Enterprise Combination Race-Neutral/Race-Conscious Implementation 
Agreement for Federal Transit Administration Subrecipients. (See 
Attachment I.) 

•  Division of Transportation Planning: 2015 Regional Planning Handbook 
http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index_files/RPH_Final_May-
2015.pdf 

II. Administrative Requirements 

A. DBE Program Plan and Updates §26.21 
As a condition of receipt of FHWA and FTA funding, Caltrans submits significant 
changes in the DBE Program to USDOT for approval.  Caltrans understands significant 
changes to the plan must be approved by the applicable USDOT agency prior to 
implementation. Caltrans has established a “one plan” philosophy, where subrecipients 
and subgrantees must adhere to Caltrans’ DBE Program Plan.   

When the DBE Program Plan must be updated to reflect significant program changes, 
the OBEO, Policy and Reports Branch initiates revisions with all applicable Caltrans 
Divisions.  The Caltrans DBE Program Plan is posted on the OBEO Web site once 
submitted and approved by the applicable USDOT agency. 

Those Caltrans divisions required to provide input to the plan with significant changes 
are: 
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- Division of Design 
- Division of Engineering Services 
- Division of Procurement and Contracts 
- Division of Procurement and Contracts 
- Division of Local Assistance 
- Division of Rail and Mass Transportation 
- Division of Transportation Planning 

Subrecipients of USDOT funds shall update their individual agency plans without 
being independent of Caltrans’ DBE Program Plan.  Caltrans has adopted a “One Plan” 
philosophy. 

Division of Local Assistance requires the following on an annual basis: 

Chapter 9.6 of the Local Agency Procedures Manual states that “local agency recipients 
of federal financial assistance shall comply with all elements of Title 49 CFR 26.” As 
an initial step, each local agency shall submit a “DBE Implementation Agreement” 
(Exhibit 9-A) form to formally acknowledge the local agency’s commitment to 
implement the Caltrans DBE Program [Plan], and to comply with all prescribed 
responsibilities detailed in the LAPM. Each local agency shall also submit the “Local 
Agency DBE Annually Submittal Form” (Exhibit 9-B) that provides the following 
information for the upcoming FFY: Identification of a DBE Liaison Officer, Plan of 
Race-Neutral Measures, Prompt/Retainage provisions to be used in contracts, and 
Monitoring and Enforcement mechanisms. 
(http://www.dot.ca.gov/hq/LocalPrograms/lam/CH09.htm) 

B. Policy Statement §26.23 
The Policy Statement is elaborated on in the first page of this program plan. 

C. DBE Liaison Officer §26.25 
Caltrans’ DBE Liaison Officer (DBELO), the Assistant Director of the OBEO has 
direct, has independent access to the Caltrans Director (the current Assistant Director 
is specified at OBEO's web site, link below).  The Caltrans Executive Branch 
organizational chart is included.  (See Attachment A.)  The Assistant Director is 
responsible for developing, implementing, and monitoring all aspects of the DBE 
Program on a daily basis and works closely with Caltrans’ managers and consultants. 
The OBEO staff encompass six branches that ensure the delivery of DBE Program 
requirements.  Contact the current Assistant Director at: 

Assistant Director 
California Department of Transportation  

Office of Business and Economic Opportunity  
1823 14th Street  

Sacramento, CA  95811  
Phone:  (916) 324-0449  

Facsimile:  (916) 324-1949  
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E-mail:  smallbusinessadvocate@dot.ca.gov  
Web site: http://www.dot.ca.gov/obeo/  

Assistant Director, OBEO: 

1.  Serves as Caltrans’ DBELO also referred to. 

2.  Ensures Caltrans meets its DBE participation goals. 

3.  Advises the Director and governing bodies on DBE Program matters and 
achievements. 

4.  Develops, implements, updates, and monitors all aspects of the DBE Program 
and DBE policy. 

5.  Oversees and ensures the gathering and reporting of statistical data and other 
program-related studies as required by the USDOT. 

6.  Oversees the coordination of Caltrans’ statewide DBE outreach activities. 

7.  Coordinates and assists the development of Caltrans’ staff statewide Caltrans 
staff training related to DBE Program requirements. 

8.  Oversees the DBE Certification Branch and ensures Caltrans representation in 
the California Unified Certification Program (CUCP). 

9.  Facilitates the assistance for DBEs in obtaining the necessary information to 
compete fairly by providing guidance and direction, and advising DBEs where 
to seek management, technical expertise, bonding, financing, and other 
supportive services. 

10. Establishes and maintains a good working relationship with local agencies, 
industry partners, and community-based organizations. 

11. Chairs and facilitates statewide Small Business Council (SBC) meetings. 

12. Ensures  coordination with Caltrans managers, the Federal Highway 
Administration (FHWA), and Federal Transit Administration (FTA), local 
agencies, and the business community. 

13. Ensures  only firms meeting eligibility standards participate as DBEs on 
USDOT federally-assisted contracts. 

The OBEO’s staff administers the program in compliance with 49 CFR, Part 26.  In 
addition, there are staff in Caltrans’ divisions with DBE Program implementation 
responsibilities (See Attachment B - OBEO Organizational Chart). Those divisions 
are:  Division of Engineering Services, Office Engineer, Contract Advertisement and 
Award; Division of Construction, Contract Administration; Division of Procurement 
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and Contracts, Service Contracts, Architectural and Engineering Consultant Contracts 
and Minor B Contracts; and Subrecipient Monitoring Processes and Procedures; 
Division of Local Assistance; Division of Rail and Mass Transportation; and Division 
of Transportation Planning. 

D. DBE Financial Institutions §26.27  
It is Caltrans’ policy to investigate the full extent of services offered by financial 
institutions owned and controlled by socially and economically disadvantaged 
individuals in the community, to make reasonable efforts to use these institutions. 
Caltrans also encourages prime contractors on USDOT-assisted contracts to make use 
of these institutions when possible.   

To date Caltrans has not identified any such institutions within its California Unified 
Cortication Program database. However, Caltrans has identified 39 minority owned 
financial institutions with the Federal Reserve, and can be found on the Federal Reserve 
Web site at: http://www.federalreserve.gov/releases/mob/current/default.htm. 

Caltrans will monitor, on an annual basis, the CUCP database and compare to what is 
reported in the Federal Reserve to identify DBE certified financial institutions. 

E. Prompt Payment §26.29 
All federal-aid and USDOT federally-assisted projects include a specification that 
directs bidders’ attention to California Public Contract Code (CPCC) Sections 10262 
and 10262.5.  These CPCC sections direct prime contractors to pay all subcontractors 
for work within seven days of the prime contractor’s receipt of progress payment for 
the subcontractor’s work.  This clause applies to both DBE and non-DBE subcontracts. 

Caltrans reserves the right to withhold progress payments from the prime contractor in 
the event prompt payment is not adhered to.  The following are examples of prompt 
payment clauses within Caltrans’ contracting language: 

- Division of Engineering, Construction Contracts: 2015 Standard 
Specifications Section 9-1.03 “Payment Scope”: 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/2015_St 
dSpecs/2015_StdSpecs.pdf 

- Division of Procurement and Contracts (Non-A&E Contracts): Boiler Plate 
section (See Attachment G.) 

- Division of Procurement and Contracts: A&E Boiler Plate section (See 
Attachment H.) 

- Division of Design, Design-Build: 2015 Standard Specifications Section 9-
1.03 “Payment Scope”: 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/2015_St 
dSpecs/2015_StdSpecs.pdf 

- Division of Local Assistance: Local Agency Procedures Manual Exhibit 9-B 
“Local Agency DBE Annual Submittal Form”: 
(http://www.dot.ca.gov/hq/LocalPrograms/lam/CH09.htm) 

- Division of Rail and Mass Transportation: Exhibit C Master Agreement (See 
Attachment I.) 
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- Division of Transportation Planning: 2015 Regional Planning Handbook 
http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index_files/RPH_Final_May-2015.pdf 

Retainage: §26.29(b) 

All federal-aid and USDOT-assisted projects include a specification that Caltrans will 
not withhold retainage from the prime contractor, and that the prime contractor, and 
any of its subcontractors, may not withhold retainage from any subcontractor.   

Division of Local Assistance allows each sub recipient to choose one of three “Prompt 
Payment” options provided in 49 CFR 26.29.  The sub recipient’s selection must be 
submitted to Caltrans annually using the Local Agency DBE Annual Submittal Form 
(Exhibit 9-B), this form can be found at: 
(http://www.dot.ca.gov/hq/LocalPrograms/lam/LAPM/ch09.pdf) and it will apply to all 
USDOT-assisted contracts: 

Prompt Payment of Withheld Funds to Subcontractors 

Federal Regulation (49 CFR 26.29) requires one of the following three methods be 
used in federal-aid contracts to ensure prompt and full payment of any retainage 
kept by the prime contractor or subcontractor to a subcontractor: 

1. The local agency may decline to hold retainage from prime contractors and 
prohibit prime contractors and subcontractors from holding retainage from 
subcontractors. 

2. The local agency may decline to hold retainage from prime contractors and 
include a contract clause, obligating the prime contractor and subcontractors 
to make prompt and full payment of any retainage kept by the prime 
contractor or subcontractor to all subcontractors within thirty (30) days after 
the subcontractor’s work is satisfactorily completed. 

3. The local agency may hold retainage from the prime contractor and provide 
for prompt and incremental acceptances of portions of the contract, pay 
retainage to prime contractors based on the acceptances and include a 
contract clause obligating the prime contractor and subcontractors to pay all 
retainage owed to all subcontractors for satisfactory completion of the 
accepted work within thirty (30) days of local agency payment to the 
contractor. 
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PART II: FHWA DBE Program Plan  
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PART II: FHWA DBE Program Plan 

Work Acceptances §26.29(c) 

Caltrans confirms the work performed by primes and their subs has been completed per contract 
specifications prior to progress payments being make. Once progress payments have been made 
to the prime, the prime will then have seven days to pay its subcontractors or subconsultants for 
work performed. In an effort to confirm payments to DBEs on Caltrans’ contracts, project staff 
collect the “Monthly DBE Payment” form Construction Engineering Services (CES)-2406F on the 
15th of each month. CES-2406F is collected on FWHA funded construction contracts. 

The following are additional processes in place to verify and monitor payments made to DBEs on 
USDOT funded contracts §26.29(d): 

- Division of Procurement and Contracts:  Contract Managers review each invoice sent 
in by the prime.  The invoice is reviewed, verified and either contested or approved prior 
to payment.  Any and all inconsistencies in the invoice must be rectified prior to progress 
payment being made.  

- Division of Construction:  The project Resident Engineer (RE) or Project Inspector is 
tasked with onsite oversight of Commercially Useful Function, proper use or substitution 
of a subcontractor, acceptance of performed work, and ensuring Certified Payroll, 
“Monthly Disadvantaged Business Enterprise (DBE) Payment” form CES-2406F and all 
other relevant monthly documentation is submitted prior to a monthly progress payment 
being made. In addition to the prime’s responsibility, it is the responsibility of the RE to 
properly fill out and submit their monthly diaries to the Labor Compliance Office, within 
the Division of Construction.  

- Division of Design, Design-Build:  Contract Managers and Resident Engineers is tasked 
with onsite oversight of Commercially Useful Function, proper use or substitution of a 
subcontractor, acceptance of performed work, and ensuring Certified Payroll, “Monthly 
Disadvantaged Business Enterprise (DBE) Payment” form CES-2406F and all other 
relevant monthly documentation is submitted prior to a monthly progress payment being 
made. In addition to the prime’s responsibility, it is the responsibility of the RE to properly 
fill out and submit their monthly diaries to the Labor Compliance Office, within the 
Division of Construction. 

- Division of Local Assistance:  At the beginning of the project, the local agency Resident 
Engineers (REs) detail the process for work completion during its pre-construction 
meetings. During and throughout the project, they ensure prompt payment regulations are 
enforced right up to completion of the project and final payment.  Pursuant to Stewardship 
Agreement between Caltrans and FHWA, this responsibility is delegated to the local 
agencies. 

A subcontractor’s work is satisfactorily completed when all tasks called for in the 
subcontract have been accomplished and documented as required by the agency. The work 
of a subcontractor covered by that acceptance is deemed to be satisfactorily completed, 
when an agency has made an incremental acceptance of a portion of the contract work. 
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In addition, Caltrans has a “Stop Notice” system in place when a subcontractor reports 
that they have not been paid by a prime.  The subcontractor can go onto Caltrans’ Division 
of Accounting Web site: http://www.dot.ca.gov/hq/asc/oap/payments/contact.htm, and file the 
“Stop Notice”.  Once filed, the Department withholds funds for the amount of the claim. 
The following are the steps that are taken after the Stop Notice is filed: 

•  Prime contractor and the claimant resolve the Stop Notice clam and the claimant 
releases the Stop Notice withhold by providing the release to the Department.  Stop 
notice release form can be found on the Division of Accounting Web site here: 
http://www.dot.ca.gov/hq/asc/oap/payments/release.pdf. Provided there are no additional 
withholds that affect the prime contractor’s payments, the Department pays the 
withheld funds to the prime contractor.  If the Stop Notice claims are not resolved, 
the following may occur: 

•  Prime contractor submits an affidavit if the validity of the Stop Notice is challenged. 

•  Claimant submits a counter-affidavit within 20 days of receiving the contractor’s 
affidavit.  If a counter-affidavit is not submitted within the statutory time period and 
there are no other withhold that affect the prime contractor’s payments, the funds 
withheld are released to the prime contractor. 

•  If an affidavit and counter-affidavit are both filed, the Stop Notice stays in effect and 
the Department takes no further action. 

•  Prime contractor or claimant may file a Declaration of Rights action with the court 
regarding the Stop Notice.  The Department will act as directed by the court. 

If the claimant does not file an action to enforce the Stop Notice within 180 days following 
the prime contract acceptance date, the funds withheld are released to the prime contractor, 
provided there are no other withholds that affect the prime contractor’s payments. 

Compliance/Title VI Program Branch: OBEO’s Compliance/Title VI Program Branch 
conducts reviews/investigations as a result of risk based assessments in addition to conducting 
reviews/investigations of complaints related to DBEs participating on active Caltrans contracts. 
Types of complaint investigations may include, but not be limited to, evaluating commercially 
useful function (CUF), independence issues, and DBEs acting as an extra participant.  Findings 
are reported to the OBEO Assistant Director, and may also be communicated to Caltrans 
Division of Construction, Legal Department, Labor Compliance, Division of Local Assistance, 
Audits and Investigations, as well as FHWA, Office of Inspector General, and other government 
entities, for further review and/or action. 

Additional Mechanisms §26.29(e) 

In compliance with §26.29(e), Caltrans utilizes the contracts sanctions listed in 
§26.13(d) on page 20 of this program plan.  Subcontractors, on major construction 
contracts, can view the details of payment status to prime contractors on the contracts 
they are currently working on by visiting the Division of Accounting, Major 
Construction Payment Information at: http://www.dot.ca.gov/hq/asc/oap/payments/. 
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A. Directory §26.31(a) 
Caltrans maintains a directory identifying all firms eligible to participate as DBEs.  The 
directory lists the firm’s name, address, phone number, and the type of work the firm 
has been certified to perform as a DBE. 

The directory is accessible electronically on the OBEO Web site. It lists DBE firms 
certified by the CUCP to be counted on USDOT-assisted contracts in the State of 
California.  The list provides the following information for each DBE firm: name, 
contact person, address, telephone number, e-mail address, and where (geographically) 
the firm is willing to work. In addition, the list includes the North American Industry 
Classification System (NAICS) codes, work category codes, and licenses.  Work 
category codes supplement the NAICS codes with clear, specific, and detailed narrative 
descriptions of the type of work in which the firm is certified (follow this link to view 
the work codes: http://www.dot.ca.gov/hq/bep/find_certified.htm). Confidential 
information concerning DBEs is not shared.  Caltrans updates the directory on a regular 
basis. 

Caltrans currently holds the position as the CUCP chair, of the CUCP committee. 
Caltrans verifies that no CUCP member has a separate UCP directory claiming to 
reflect all DBE firms in the state.  Caltrans makes the directory available in print upon 
request.  The printed version of the directory is updated annually, for the most current 
list, download and print the directory from the Web site at: 
www.dot.ca.gov/hq/bep/find_certified.htm. 

B. Overconcentration §26.33 
Caltrans has determined there is no evidence of overconcentration of participation with 
DBEs on Caltrans’ contracts.  Caltrans in part relies, in part on the disparity study, 
which is conducted every three years. Caltrans determines whether there is an 
overconcentration of DBE firms in a certain type of work, with its Commitment at 
Award monthly report, which tracks DBEs listed on contracts toward contract goal, 
this report can be found at: http://www.dot.ca.gov/hq/bep/reports.htm. 

C. Business Development Programs §26.35 
In accordance with DBE regulations contained in 49 CFR, Part 26, Caltrans established 
the Small Business Program to assist small businesses, including DBEs, to compete 
fairly and successfully in the marketplace. 

Caltrans awards DBE Supportive Services contracts on an annual and/or bi-annual 
basis through a competitive bid consultant services contract.  The DBE Supportive 
Services designs the contracts to increase the success of DBEs bidding on federal-aid 
projects.  The contracts provide the services statewide. 

Caltrans has a Mentor-Protégé (Construction) and Cal Mentor (Architectural and 
Engineering) Program. The Mentor-Protégé Program asks prime 
contractors/consultants to mentor smaller, less experienced firms seeking opportunities 
in highway transportation projects.  Forums are held to promote the program and solicit 
participation of potential prime contractors and subcontractors as protégés.  The 
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program intends to develop protégé’s business acumen, which increases their potential 
for State and federal contract awards. 

The program encourages mentors and protégés to enter into a Memorandum of 
Understanding (MOU) with one another for one or two years.  The MOU establishes 
the objectives and expectations for each party involved.  Details are left to the 
individual parties, although an MOU template is available through district offices. 

1. Small Business Program 

It is the Caltrans Small Business Advocate’s responsibility to identify and 
implement innovative acquisition operating processes, such as payment 
processes and strategies to encourage and assist small business participation on 
Caltrans’ contracting and procurement opportunities. 

The OBEO, Training and Outreach Branch directs Caltrans’ small business 
activities, which  include, but are not limited to, educating small businesses, 
including DBEs, on how they can do business with Caltrans; participating in 
forums and industry meetings to hear about and address small business issues; 
developing and implementing outreach methods; and promoting small 
businesses to the public and Caltrans’ districts/divisions, and assisting in 
developing brochures and other written material, providing in-person trainings 
and marketing tools that promote small businesses and DBE participation in 
contracts. 

Additionally, the Training and Outreach Branch coordinates and facilitates an 
annual District Small Business Liaison (DSBL) in-person conference, DSBL bi 
monthly conference calls, and maintains Caltrans’ Small Business Advocate e-
mail posted on OBEO’s Web site whose main purpose is assisting small 
businesses with information regarding certification, doing business with 
Caltrans, outreach events, etc. 

This branch maintains a Caltrans Event calendar on OBEO’s Web site.  It 
provides information about outreach events statewide.  The DSBLs disseminate 
information on networking opportunities for all small businesses, including 
DBEs, provide expertise and advocacy for Small Business and DBE firms 
related to contracting and marketing opportunities.  

2. Statewide Small Business Council 

Caltrans officially established the Statewide Small Business Council (SBC) in 
1994. Currently, the council, which has a maximum membership of 35, is 
composed of 26 members, who represent trade organizations and associations 
throughout California. Many of these representatives are owners/operators of 
DBE firms, Small Businesses, Women Owned Businesses, and Disabled 
Veteran Business Enterprises.  The purpose of the Caltrans SBC is to encourage 
the participation of small businesses, including DBEs, on Caltrans’ contracts. 
The SBC provides business trade associations with a forum to comment and 
provide feedback on Caltrans’ policies and practices that affect or impact small 
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business utilization and participation in Caltrans’ contracts and projects.  The 
SBC has four committees:  Construction, Local Assistance/Professional 
Services, Commodities, and Executive.  Caltrans uses external advisory 
committees to develop solutions to the State’s transportation problems, to 
disseminate information regarding specified Caltrans’ projects and programs, 
and to provide a forum for interactive discussions with interested parties. 
External advisory committees do not adopt policies that conflict with Caltrans’ 
policies or that could be construed as representing Caltrans’ policies.  

3.  Free Networking Tools 

Caltrans has made free tools available to prime contractors and subcontractors 
alike, on the Caltrans Web site.  This can be found on the Office Engineer (OE) 
Web page to assist in connecting primes and subcontractors on major 
construction contracts using the sites “Primes Seeking Help” and “Opt-In” 
features. 

D. Monitoring and Enforcement Mechanisms §26.37 
The following monitoring and enforcement mechanisms are taken by Caltrans to ensure 
compliance with 49 CFR Part 26: 

•  Caltrans will bring to the attention of the USDOT any instances of fraud or 
dishonest participation within the program.  USDOT may then take the 
necessary steps provided in §26.109 

•  Caltrans will consider similar actions, according utilizing its own legal 
authorities.  

•  Caltrans’ Contractor Compliance Branch will investigate substantiated claims 
•  Caltrans will also provide a monitoring and enforcement mechanism to verify 

payment to subcontractors on subrecipient contracts. 

§26.37(a)(b)(c) 

Division of Construction: 

In order to meet compliance, the Division of Construction requires the resident 
engineer to conduct a pre-construction conference (see 2014 Construction Manual 
Section 8-303C, Preconstruction Conference at: 
http://www.dot.ca.gov/hq/construc/constmanual/construction_manual.pdf). The 
conferences shall include, but not be limited to, the resident engineer and structure 
representative including principal assistants, the construction engineer, the district 
construction deputy director, the prime contractor, the  contractor’s superintendent, 
and other key personnel. Specialists should be included too, such as the district labor 
compliance officer and the district safety coordinator, among others. 

During the pre-construction conference, the contractor is informed of the contract 
requirements to use the committed DBE firms or go through the applicable substitution 
process (2014 Construction manual – Construction Policy Bulletin 15-2: Section 8-
304A, “Monitoring and Enforcement”).  As required by federal and state regulations, 
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the resident engineer and staff must monitor worksites to ensure work committed to a 
DBE is actually being performed by the respective firms through ensuring a 
commercially useful function. For federally funded projects, the resident engineer must 
certify in writing that a field review of DBE records occurred and the worksite was 
monitored by Caltrans staff.  

Forms Collected by the Resident Engineer from the prime contractor (§26.37(c)): 

• DBE Monthly Trucking (CEM-2403) 
• DBE Monthly Payment Information (CEM-2406F) 
• DBE Final Utilization Report (CEM-2402F) 

Compliance/Title VI Program Branch: 

OBEO’s Compliance/Title VI Program Branch conducts reviews/investigations as a 
result of risk based assessments in addition to conducting reviews/investigations of 
complaints related to DBEs with higher amounts of participation on active Caltrans 
contracts. Types of compliance investigations may include, but not be limited to, 
evaluating commercially useful function (CUF), independence issues, and DBEs acting 
as an extra participant.  Findings are reported to the OBEO Assistant Director, and may 
also be communicated to Caltrans Division of Construction, Legal Department, Labor 
Compliance, Division of Local Assistance, Audits and Investigations, as well as 
FHWA, Office of Inspector General, and other government entities, for further review 
and/or action. 

The overall function of the Compliance/Title VI Program Branch is to ensure 
Contractor Compliance, Title VI Compliance, and conduct Commercially Useful 
Function Reviews / Investigations on Disadvantaged Business Enterprise (DBE) firms 
performing on Caltrans projects. The Compliance/Title VI Program Branch will 
conduct on-site visits to the offices of the firms and to the job sites where the work is 
being performed. 

When conducting Investigations/Commercially Useful Function Reviews - The three 
main objectives are: 

(1) Ensure that dollars counted towards DBE goals are merited, 

(2) Ensures the Federal Government funds entrusted to the State of California meet 
federal requirements, and 

(3) Investigate potential DBE fraud. 

Division of Design-Design Build: 

Design-builder is required to report payments to DBE firms on a monthly basis.  All 
subcontracts entered into by design-builder are reported to Caltrans and made available 
for inspection and review.  Caltrans and design-builder meet quarterly to review 
compliance and progress towards attainment of the project goal(s).  
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Contract Manager, Resident Engineer and Inspectors monitor reports and the worksite 
to confirm DBE participation.  Written documentation is provided in daily diaries. 
Daily diaries are stored in the project files per the Caltrans Construction Manual. 

Design-builder submit a DBE Performance Plan which documents how the project goal 
will be attained.  The design-builder also submits a DBE Work and Payment schedule 
to assist in monitoring goal attainment (§26.37(c)).  Design-builder reports monthly on 
DBE commitments and payments.  Caltrans and design-builder meet quarterly to 
monitor compliance with the plan and to evaluate progress towards the project goal. 
Division of Design collects the monthly reports and tracks progress for each design-
build project and reports as required on the semi-annual Uniform Reports. 

Division of Procurement and Contracts: 

The Caltrans Contract Manager is responsible for monitoring the Contractor for 
compliance with program requirements.  

Caltrans’ Contract Manager monitors the contract until it has concluded.  Exhibit B, 
Invoice and Payment instructs the Contractor to submit the Disadvantaged Business 
Enterprise Utilization Report (ADM-3069) with each invoice (§26.37(c)).  

The Caltrans Contract Manager is instructed to “review the form as submitted by the 
Contractor to ensure the form is complete and accurate. Once you receive the ADM-
3069 from the Contractor, enter the total (or percent) of Federal (only) dollars (being 
used in the Agreement) on the form, then sign, date, and Email 
smallbusinessadvocate@dot.ca.gov  or FAX to 916-324-1949.” 

Division of Local Assistance: 

DLA-HQ monitors subrecipients by conducting annual Compliance Reviews of pre-
selected subrecipients.  These subrecipients may be selected based on some of the 
following criteria: USDOT-assisted awards in the past 5 years, number of closed and 
active contracts, size, and previous red flags.  The subrecipients are reviewed on their 
DBE, Title VI, and ADA compliance. DLA-HQ submits a Compliance Review Report 
to OBEO and FHWA. Among other documents, the Compliance Review includes the 
local agency “Master Agreement”, “DBE Program Implementation Agreement”, “DBE 
Annual Submittal Form”, and “DBE Annual Submittal Form.” 

The Resident Engineer approves Exhibit 16-B Subcontracting Request submitted by 
the contractor to verify that the prime is using the same subs listed on his bid documents 
and performing the same type of work for which they are committed. The inspector 
verifies that all the subcontractors commence work only approved by the RE since 
he/she has copies of all approved Exhibit 16-B Subcontracting Requests. Inspector also 
monitor that the approved DBE sub is performing a Commercial Useful Function 
(CUF). 

Inspectors’ diaries and district project files have all required documentation. 
Construction Oversight Engineers verify through mid/post construction reviews that 
the project files has all completed documentation regarding DBE compliance. 
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Geographical Assistant DLAEs will be involved in case of substitution and reviewing 
submitted DBE forms by the agencies such as Exhibits 17-F & 15-G (§26.37(c)). 

Policy and Reports Branch: 

The Policy and Reports Branch Collects the following forms as it relates to DBE 
reporting: 

•  DES-OE-0102.10D – DBE Commitment (Construction) 
•  CEM 2402F – Final Report-Utilization of Disadvantaged Business Enterprises 

First Tier Subcontractors (Construction) 
•  CEM 2406 – Monthly Disadvantaged Business Enterprises (DBE) Payment 

(Construction) 
•  ADM 227F-AE – Disadvantaged Business Enterprise (DBE) Information for 

A&E Contracts (DPAC) 
•  ADM 3069-AE – Disadvantaged Business Enterprises Utilization Report 

(DPAC) 
•  Exhibit 10-02-Consultant Contract DBE Commitment (Local Assistance) 
•  Exhibit 15-G-Local Agency Bidder DBE Commitment Construction Contracts 

(Local Assistance) 
•  Exhibit 17-F Final Report Utilization Disadvantaged Business Enterprises 

(DBE) and First Tier Subcontractors (Local Assistance) 

All DBE commitment forms are received by the Policy and Reports Branch on a 
monthly basis.  These commitment forms are provided by the Contract Evaluation 
Branch after the commitment has been approved or adjusted, this is done to ensure that 
the “Monthly Commitment at Awards” report provided by this branch only contains 
the most accurate information. 

The monthly payment reports submitted to the Policy and Reports Branch are tracked 
throughout the life of the contract. The DBE Data Coordinator, with the Policy and 
Reports Branch, ensures accuracy of the data provided by the reporting divisions prior 
to including the information into the semi-annual uniform report. 

Once a contract is reported as “accepted” the Policy and Reports Branch begins 
reaching out to the appropriate Resident Engineer or Contract Manager to remind them 
for the need of the CEM 2402F or ADM 3069. This information is reported in January 
of each year for all closed federal contracts from the previous Federal Fiscal Year. 

Caltrans reserves the right to enforce payment deductions or withholds from a prime 
contractor/consultant for lack of contract compliance when failing to provide the 
required forms in a timely manner. 

E. Fostering Small Business Participation §26.39 
Caltrans has incorporated a non-discriminatory element to its DBE Program, in order 
to facilitate competition on USDOT-assisted public works projects by small business 
concerns (both DBE and non-DBE small businesses).  Details outlining Caltrans’ 
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“Fostering Small Business Element” plan, approved by FHWA on March 27, 2013, 
can be found in Attachment K. 

I. Goals, Good Faith Efforts, and Counting 

A. Set-asides or Quotas §26.43 
Caltrans does not use quotas in any way in the administration of this DBE program. 

B. Overall Goals §26.45 
A description of the methodology to calculate the overall goal and the goal calculations 
can be found on the OEBO Web site at: http://www.dot.ca.gov/obeo/. This section of 
the program will be updated on a triennial basis and any time there is an adjustment 
made to the overall goal. 

In accordance with §26.45(f) Caltrans will submit its overall goal to the DOT no later 
than August 1, of each triennial year.  Caltrans’ next proposed triennial goal and 
methodology are due to USDOT by August 1, 2018.  Before establishing the triennial 
goal, Caltrans will consult with its contracted Disparity Study consultant to obtain the 
relevant information concerning the current availability of disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBEs, and 
Caltrans’ efforts to establish a level playing field for the participation of DBEs on it 
contracting and procurement opportunities.  Simultaneously, Caltrans will consult with 
minority, women’s and general contractor groups, community organizations. 

Following the consultation, we will publish a notice of the proposed overall goal, 
informing the public that the proposed goal and its rational are available for review 
during normal business hours at all Caltrans principal offices throughout the state and 
online, for 30 days following the date of the notice.  Caltrans will also inform the public 
that we will accept comments of the proposed goal and methodology for no less than 
30 days from the date of the notice.  

A description of the methodology to calculate the overall goal and the goal calculations 
can be found on the OEBO Web site at: http://www.dot.ca.gov/obeo/. This section of 
the program will be updated on a triennial basis and any time there is an adjustment 
made to the overall goal. 

In accordance with §26.45(f) Caltrans will submit its overall goal to the DOT no later 
than August 1, of each triennial year.  Caltrans’ next proposed triennial goal and 
methodology are due to USDOT by August 1, 2018.  Before establishing the triennial 
goal, Caltrans will consult with its contracted Disparity Study consultant to obtain the 
relevant information concerning the current availability of disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBEs, and 
Caltrans’ efforts to establish a level playing field for the participation of DBEs on it 
contracting and procurement opportunities.  Simultaneously, Caltrans will consult with 
minority, women’s and general contractor groups, community organizations. 
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Following the consultation, we will publish a notice of the proposed overall goal, 
informing the public that the proposed goal and its rational are available for review 
during normal business hours at all Caltrans principal offices throughout the state and 
online, for 30 days following the date of the notice.  Caltrans will also inform the public 
that we will accept comments of the proposed goal and methodology for no less than 
30 days from the date of the notice.  

C. Shortfall Analysis §26.47(c) 
Should Caltrans fall short of achieving its overall DBE goal by the end of each Federal 
Fiscal Year, a shortfall analysis must be submitted to the FHWA by December 31, of 
that year.  This document, is signed by Caltrans’ Director, provides an analysis of 
Caltrans’ efforts in an attempt to meet the goal, what contributing efforts may have 
played a role in the shortfall, as well as outline corrective actions to achieve the goal in 
the upcoming year. 

D. Breakout of Estimated Race-Neutral and Race-Conscious Participation §26.51(a-c) 
The current breakout of estimated race-neutral and race-conscious participation can be 
found in Attachment J to this program.  This section of the program will be updated 
triennially and monitored and adjusted based on monthly monitoring described in 
Section 26.11 to adjust contract goals to enable Caltrans to meet its overall DBE goal. 

E. Contract Goals §26.51(d-g) 
Caltrans will establish contract goals only on those USDOT-assisted contracts that have 
subcontracting possibilities. We need not establish a contract goal on every such 
contract, and contract goals will be based on each contract (e.g., type and location of 
work, availability of DBEs to perform the particular type of work). 

Caltrans strives to meet the overall annual DBE goal using race-neutral measures to the 
fullest extent possible as it pertains to the FHWA program. Caltrans currently has a 
race-conscious DBE Program for FHWA funded contracts and grants.  Therefore, in 
addition to those race-neutral measures, Caltrans and its subrecipients set individual 
contract goals on applicable contracts, procurements, and grants with subcontracting 
opportunities. 

The OBEO approves DBE contract goals on contracts from the following divisions: 
Division of Engineering Services, Divisions of Design, Division of Procurement and 
Contracts as well as Head Quarters and District staff. 

The OBEO also reviews and approves subrecipient DBE contract goals for Caltrans’ 
Division of Local Assistance (DLA).  Per DLA-OB 14-06, subrecipients submit their 
DBE contract goals for construction contracts over $2 million and consultant contracts 
over $500,000 for Caltrans’ review.  Caltrans will either approve the DBE goal or 
recommend an adjustment. http://www.dot.ca.gov/hq/LocalPrograms/lam/CH09.htm 

It is the responsibility of the OBEO to set and approve DBE contract goals prior to 
advertisement on major construction, A&E, and professional services contracts.  DBE 
contract goals are calculated for each project based on subcontracting opportunities and 
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DBE availability, and includes a factor to account for an abundance of DBE firms.  A 
search for DBE availability is conducted on the CUCP database, using relevant work 
codes and the district the project is located in.  

F. Good Faith Efforts and Procedures §26.53 

Demonstration of Good Faith Efforts §26.53(a)(c) 

The obligation of the bidder/offeror is to make good faith efforts.  The bidder/offeror 
can demonstrate that it has done so either by meeting the contract goal or documenting 
god faith efforts.   

Caltrans’ OBEO, Contract Evaluation Branch (CEB) reviews all DBE commitment 
information submitted as a result of bid when a contract goal is assigned.  When 
reviewing a good faith effort submission, CEB reviews several factors in determining 
whether a bidder has demonstrated adequate good faith efforts to meet the contract 
goal.  

DBE information that bidders must submit by the 4th business day of bid opening 
and within 5 days of bid opening starting on 1/1/17 include but are not limited to: 

•  The Bidders’ Overall DBE Commitment, 
•  The Total of Goods and Services Made Available to DBE Firms, 
•  The Quantity of DBE Solicitations Made,  
•  Reason(s) for Rejecting DBE Quotes, 
•  The Relative DBE Commitments and Good Faith Efforts Made by Other 

Bidders. 

In its determination, the CEB ensures the completeness and accuracy of documents 
such as the contact lists, publication proof, solicitation letters, fax/email transmissions, 
and quotes from DBEs and non-DBEs. 

For trucking bid items the CEB will verify the DBE trucking firm is certified to perform 
the work.  The CEB will contact the bidder to determine how it used the DBE’s quote 
to arrive at its commitment amount.  The CEB will question the bidder on how many 
and what types of trucks are needed to do the work and the number of trucks owned by 
the DBE trucker. The CEB will get copies of the current registration(s) or non-
operating permit(s) for each truck. CEB will ask the bidder if the DBE trucker will be 
brokering any trucks, if so verify the certification, registration(s) and non-use permit(s) 
and brokerage fee credit for non-DBE trucks. 

For DBE bulk suppliers CEB will verify the DBE has enough trucks or existing lease 
agreements for enough trucks to perform the work.  CEB will also have the DBE sign 
a written declaration declaring their drivers will be driving the leased trucks.  CEB will 
get clarification on the origin and destination of the materials to be supplied.   CEB will 
question the bidder on who will be paying for the material. 

Once a determination is made CEB writes a letter with its findings and supporting data 
to the awarding division and bidder.  Should the good faith effort of a bidder be rejected 
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the CEB will include in their decision letter the areas of deficiency by the bidder.  This 
may include, but not limited to, bidder comparison of DBE quotes accepted by another 
bidder/proposer, list of available DBEs based on the work codes and work area in the 
CUCP database, 

Per the Division of Local Assistance (DLA) Office Bulletin 14-06 CEB provides 
review and feedback on local agencies’ GFE determinations of the bidder/proposer’s.  
CEB applies the same criteria they do in their own evaluations.  CEB review the 
GFE determination of the local agency, and we analysis the bidders/proposer’s GFE 
submittal to the local agency.  CEB will draft a memo either concurring or not 
concurring with their determination.  CEB will provide feedback on improving the 
local agencies GFE evaluation when applicable. 

Design-Build contracts require a slightly different Good Faith Effort documentation 
process.  Instructions to Proposers of the RFP directs all proposers to submit a DBE 
Performance Plan which includes the following DBE information: 

1.  An estimated dollar amount to be awarded to DBE firms. 

2.  Identification of the areas of work to be subcontracted to DBE firms, specifying the 
areas DBE firms have been selected and the areas DBE firms are anticipated to be 
used.  It is the proposer’s responsibility to demonstrate sufficient work to facilitate 
DBE participation was made or will be made available to DBE firms. 

3.  A description of the good faith efforts the proposer has made as of the date of the 
proposal and good faith efforts the proposer will make in the future to meet the 
DBE goals. 

The DBE Performance Plan, (must at minimum demonstrate the proposers intent to 
meet the contract goal) when fully implemented, results in the proposer meeting the 
DBE goal, unless the proposer can demonstrate afterwards that they made good faith 
efforts throughout the contract period.  In addition to the DBE Performance Plan, 
proposers submit good faith efforts documentation demonstrating their efforts to 
achieve the DBE goal up to the proposal due date. 

Administrative Reconsideration §26.53(d) 

The following awarding division’s contracts may be subject to Administrative 
Reconsideration with the Caltrans Reconsideration Panel: 

•  Division of Engineering, Contract Awards 
•  Division of Procurement and Contracts 
•  Division of Design, Design-Build 

Within five business days of being informed by Caltrans that it is not a responsive 
bidder, due to the lack of sufficient documentation of good faith efforts, a bidder/offeror 
may request administrative reconsideration.  Requests for reconsideration must be sent 
in writing to: 
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Reconsideration Official 
California Department of Transportation  

Division of Engineering Services – Office Engineer  
1801 30th Street, MS-9  

Sacramento, CA 95816-8041  

Please note, the Division of Design, Design-Build contracts Administrative 
Reconsideration process varies slightly.  Design-Build receives a request for 
reconsideration directly from the proposer.  There is also the possibility of a second 
reconsideration at the end of the project if the proposer fails to meet its DBE 
Performance Plan and there is a finding of no GFE when the contract is closed out. 

Three high level Caltrans Division/Office representatives make up the three-person 
panel. Those representatives are provided by the Division of Local Assistance, the 
Office of Business and Economic Opportunity, and the Division of Engineering, 
Contract Awards.  The Division of Engineering, Contract Awards Chief chairs the 
Administrative Reconsideration Panel providing the final decision on behalf of the 
Caltrans. None of the participating panel members will have played any role in the 
original determination that the bidder/offeror did not document sufficient good faith 
efforts. 

As a part of the reconsideration, the bidder/offeror will have the opportunity to provide 
written documentation or argument concerning the issue whether it met the goal or 
made adequate good faith efforts to do so.  Caltrans will send the bidder/offeror a 
written decision on reconsideration, explaining the basis for finding that the bidder did 
or did not meet the goal or make adequate good faith efforts to do so.  The result of the 
reconsideration process is not administratively appealable to the USDOT.  

Subrecipients may follow a similar approach to the Good Faith Administrative 
Reconsideration process.  The subrecipient must not allow the initial GFE decision 
making person or staff, to participate in the reconsideration process.  The subrecipient 
will notify the bidder/proposer of the initial GFE findings, giving them the opportunity 
to request a reconsideration hearing. 

Administrative Remedies for noncompliance §26.53(f)(3) 

The following is the applicable processes if the contractor fails or refuses to comply in 
with the substitution process in the specified time, must provide a warning to the 
contractor. If the first warning is provided verbally the resident engineer or contract 
manager must document the warning in their daily contract reports. 

If the prime contractor replaces a listed DBE without written approval from the resident 
engineer, payment for the items of work committed to the DBE must be temporarily 
withheld from the next progress payment. Send the prime contractor written notice of 
the improper substitution and payment withhold. In addition, if the DBE is also a 
subcontractor required to be listed at bid time by the Fair Practices Act, the substitution 
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process must comply with Section 3-507C (5), “Hearing Process for Substitution 
Violations,” of this manual.  

If the substitution is found to be in violation of the Fair Practices Act, the hearing officer 
may assess the prime contractor a penalty of up to 10 percent of the subcontract amount. 
Any temporary withholds become permanent when a violation is confirmed. Federally 
funded contracts require the contractor to report a DBE firm that becomes certified or 
decertified during the course of the project. A DBE subcontractor that becomes 
decertified during the course of the project must notify the contractor in writing with 
the date of decertification. In the same manner, a subcontractor that becomes a certified 
DBE during the course of the project must notify the contractor in writing with the date 
of certification. The prime contractor must notify the resident engineer if the contractor 
becomes aware of a DBE obtaining or losing its certification during construction. 

The contractor must still honor contractual commitments with a DBE firm performing 
work on the contract even if the DBE loses its certification during construction. No 
substitution is required. For federal reporting purposes only, DBE credit for Caltrans 
will be limited to payments made while the firm was certified. This has no effect on 
the Form CEM- 2402F, “Final Report - Utilization of Disadvantaged Business 
Enterprises First-Tier Subcontractors,” which should show the total paid to the DBE. 
For additional information on the final report, refer to Section 8-305A below (see 
Construction Manual at: 
http://www.dot.ca.gov/hq/construc/constmanual/construction_manual.pdf.) 

Good Faith Efforts when a DBE is replaced on a contract §26.53(f)(g) 

Caltrans and its subrecipients will require a contractor to make good faith efforts to 
replace a DBE that is terminated or otherwise failed to complete its work on a contract 
with another certified DBE, to the extent needed to meet the contract goal.  Contractors 
are required to notify the contracts Resident Engineer or Contract Manager 
immediately of the DBE’s inability or unwillingness to perform or provide reasonable 
documentation. 

The contractor is required to obtain prior approval of the substitute DBE from the 
contract administrator, these approvals come from either the Resident Engineer or 
Contract Manager for Caltrans contracts.  Should the contractor be unsuccessful in 
replacing the committed DBE with another DBE than it is the responsibility of the 
resident engineer or contract manager, to ensure the contractor has submitted sufficient 
documentation of good faith efforts? If the contractor is able to replace the committed 
DBE with another DBE the resident engineer or contract manager must collect copies 
of the new or amended subcontracts.  

Per the Caltrans 2015 Standard Specifications; Section 5-1.13B(2) 
Disadvantaged Business Enterprises: 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/2015_Std 
Specs/2015_StdSpecs.pdf. 
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The contractor is required to notify the original DBE of your intent to use other forces 
or material sources and provide the reasons.  Provide the DBE with 5 business days to 
respond to your notice and advise you and the Department of the reasons why the use 
of other forces or sources of materials should not occur.  Your request to use other 
forces or material sources must include: 

• 1 or more of the reasons listed in the preceding paragraph; 
• Notices from you to the DBE regarding the request; and 
• Notices from the DBE to you regarding the request. 

If the Department authorizes the termination or substitution of a listed DBE, make good 
faith efforts to find another DBE. The substitute DBE must (1) perform at least the 
same dollar amount of work as the original DBE under the Contract to the extent needed 
to meet the DBE goal and (2) be certified as a DBE with the work code applicable to 
the type of work the DBE will perform on the Contract at the time of your request for 
substitution.  Submit your documentation of good faith efforts within 7 days of your 
request for authorization of the substitution.  The Department may authorize a 7-day 
extension of this submittal period at your request. Refer to 49 CFR 26 app A for 
guidance regarding evaluation of good faith efforts to meet the DBE goal. 

According to Section 5 Control of Work - 42 
Unless the Department authorizes a request to terminate or substitute a listed DBE, the 
Department does not pay for work unless it is performed or supplied by the DBE listed 
on the DBE Commitment form. You may be subject to other sanctions under 49 CFR 
26. 

It is the responsibility of Caltrans’ construction staff to either approve or deny any 
Good Faith Efforts submitted in an attempt to substitute a DBE on a contract.  A copy 
of the GFE and all relevant documentation, including the approval or denial of the GFE 
are to be kept in the contract file and reported to the Policy and Reports Branch for 
tracking. 

DBE Prime Credit §26.53(i) 

If the bidder is a DBE firm, the CEB will review the firm’s DBE certification.  The 
CEB will review the work codes assigned to the DBE firm and compare the codes to 
the bid items on the contract.  The DBE bidder must be certified to perform/provide at 
least 30 percent of the work on the project.  On average the DBE prime most likely has 
met the DBE goal with their own forces. 

Subcontracts §26.53(j) 

Caltrans contracts will require the contractor awarded a USDOT-assistedsx007AAA 
contract to make available upon request a copy of all DBE subcontracts. The 
subcontractor shall ensure that all subcontracts or an agreement with DBEs to supply 
labor or materials require that the subcontract and all lower tier subcontractors be 
performed in accordance with this part's provisions 
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California Department of Transportation DBE Program Plan 

G. Counting DBE Participation §26.55(a-h) 
Caltrans counts DBE participation toward the departments overall and contact goals 
as provided in the regulations.  Caltrans has incorporated the DBE credit application 
in to its Standard Specification, boiler plate contract language and subrecipient 
guidance.  The following are excerpts from the Caltrans’ contracting language: 

- Division of Construction: Standard Specifications 2-1.12B  Disadvantaged 
Business Enterprise Goal , Section 2-1.12B (1) General 
(http://www.dot.ca.gov/des/oe/construction-contract-standards.html) 
Section 2-1.12B applies if a DBE goal is shown on the Notice to Bidders. 
The Department shows a goal for DBEs to comply with the DBE program objectives 
provided in 49 CFR 26.1. 
Make work available to DBEs and select work parts consistent with the available 
DBEs, including subcontractors, suppliers, service providers, and truckers.  Meet 
the DBE goal shown on the Notice to Bidders or demonstrate that you made 
adequate good faith efforts to meet this goal. 

You are responsible to verify at bid opening the DBE firm is certified as a DBE by 
the California Unified Certification Program and possess the work codes applicable 
to the type of work the firm will perform on the Contract. 

Determine that selected DBEs perform a commercially useful function for the type 
of work the DBE will perform on the Contract as provided in 49 CFR 26.55(c)(1)– 
(4). Under 49 CFR 26.55(c)(1)–(4), the DBE must be responsible for the execution 
of a distinct element of work and must carry out its responsibility by actually 
performing, managing, and supervising the work. 

All DBE participation will count toward the Department's federally mandated 
statewide overall DBE goal. 

Credit for materials or supplies you purchase from DBEs will be evaluated on a 
contract-by-contract basis and counts toward the goal in the following manner: 

1. 100 percent if the materials or supplies are obtained from a DBE 
manufacturer. 
2. 60 percent if the materials or supplies are obtained from a DBE regular 
dealer. 
3. Only fees, commissions, and charges for assistance in the procurement and 
delivery of materials or supplies if they are obtained from a DBE that is neither 
a manufacturer nor a regular dealer. 49 CFR 26.55 defines manufacturer and 
regular dealer. 

DBE Trucking Credit information can be found on page 34 of this program plan. 

- Division of Procurement and Contracts (Non-A&E & Service Contracts): 
Non-A&E Boiler Plate Contract Language – DBE Credit 
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DBE Eligibility 

A. The dollar value of work performed by a DBE is credited/counted toward the 
goal only after the DBE has been paid. 

B. Credit for DBE Prime Contractors 
C. Contractor, if a certified DBE, is eligible to claim all of the work toward the 

goal except that portion of the work to be performed by non-DBE 
Subcontractors. 

D. Credit for Material or Supplies 
Credit for materials or supplies purchased from DBEs will be as follows: 
(1)  If the materials or supplies are obtained from a DBE manufacturer, one 

hundred percent (100%) of the cost of the materials or supplies will count 
toward the DBE goal. A DBE manufacturer is a firm that operates or 
maintains a factory or establishment that produces, on the premises, the 
materials, supplies, articles, or equipment required under the Agreement 
and of the general character described by the specifications. 

(2)  If the materials or supplies purchased from a DBE regular dealer, sixty 
percent (60%) of the cost of the materials or supplies will count toward 
the DBE goal.  A DBE regular dealer is a firm that owns, operates or 
maintains a store, warehouse, or other establishment in which the 
materials, supplies, articles or equipment of the general character 
described by the specifications and required under the Agreement are 
bought, kept in stock, and regularly sold or leased to the public in the usual 
course of business.  To be a DBE regular dealer, the firm must be an 
established, regular business that engages, as its principal business and 
under its own name, in the purchase and sale or lease of the products in 
question.  A person may be a DBE regular dealer in such bulk items as 
petroleum products, steel, cement, gravel, stone or asphalt without 
owning, operating or maintaining a place of business provided in this 
paragraph. 

(3)  If the person both owns and operates distribution equipment for the 
products, any supplementing of regular dealers’ own distribution 
equipment shall be by a long-term lease agreement and not an ad hoc or 
Agreement by Agreement basis.  Packagers, brokers, manufacturers’ 
representatives, or other persons who arrange or expedite transactions are 
not DBE regular dealers within the meaning of this paragraph. 

(4) Credit for materials or supplies purchased from a DBE which is neither a 
manufacturer nor a regular dealer will be limited to the entire amount of 
fees or commissions charged for assistance in the procurement of the 
materials and supplies, or fees or transportation charges for the delivery 
of materials or supplies required on the job site, provided the fees are 
reasonable and not excessive as compared with fees charged for similar 
services. 
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California Department of Transportation DBE Program Plan 

DBE Trucking Credit information can be found on page 34 of this program 
plan. 

- Division of Procurement of Contracts (Architectural & Engineering): A&E 
Boiler Plate Language 

A&E Contract Boilerplate Language 

A. Credit for DBE Prime Consultants 

Consultant, if a certified DBE, is eligible to claim all of the work toward the 
goal except that portion of the work to be performed by non-DBE 
Subconsultants. (See Attachment H.). 

Additional Measure for Properly Counting DBE toward Contract Goal Credit: 

The Contract Evaluation Branch ensures all DBE firms listed for credit on a USDOT-
assisted contract is currently certified at the time of bid opening.  At the same time verifying 
the firm has all of the relevant licenses and work codes for the work they have been listed 
to perform for DBE credit.  

Caltrans’ Certification Branch aligns work codes closely to NAICS codes and licenses held 
by the disadvantaged business owner(s). These work codes were developed by the Caltrans 
Certification Staff within and are meant to be narrowly tailored towards Caltrans applicable 
work.  Codes are only assigned, as part of the certification process, on approval of the 
firm’s certification after a comprehensive review of the firm’s primary activities and a site 
visit has been conducted based on 49 CFR Part 26. Additional work codes (and NAICS 
codes) are assigned during the life of the firm upon their request, but only after additional 
review with supporting documentation of their ability to perform the requested work 
code(s) and justification for the additional codes being sought.  Another site visit may be 
conducted on an as needed basis.  

These initial efforts by the Certification Branch to verify applicable work codes assigned 
to the certified DBE firms, helps to ensure the Contract Evaluation Branch as well as the 
bidder/offeror are able to verify the firm’s capabilities prior to commitment and contract 
award. A supplier's role as a regular dealer or broker is evaluated on a “project by project” 
basis.  For the database holding the work codes and correlating NAICS codes please visit 
the OBEO Web site at: http://www.dot.ca.gov/hq/bep/find_certified.htm. 

Joint Ventures §26.55(b) 

The DBE joint venture partner must share in the capital contributions, control, 
management, risks and profits of the joint venture.  The prime contractor who wishes to 
use a DBE joint venture must attach and submit the joint venture agreement. 

DBE Commercially Useful Function §26.55(c) 

Caltrans counts only the value of the work actually performed by the DBE toward the DBE 
participation goal.  To determine the value of the work performed that can be counted 
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toward participation goals, Caltrans’ Contract Evaluation Branch, within the OBEO 
considers: 

1.  The entire amount of the contract that is performed using the DBE’s own forces. 

2.  The entire amount of fees or commissions charged by a DBE for providing a 
genuine service, provided the fee is not excessive. 

3.  The portion of the work that a DBE subcontracts to another DBE. 

4.  The portion of work another subcontractor subcontracts out to a DBE. 

5.  The items of work the DBE performs that qualify as a CUF. 

Caltrans’ subrecipients and subgrantees are expected to perform the same evaluation 
mechanism on all USDOT federally-assisted projects.   

Once a contract is awarded Caltrans monitors projects for DBE commercially useful 
function.  The following information provides insight into how Caltrans’ contracts and 
subrecipient contracts are monitored: 

Division of Construction: Commercially Useful Function Process 

The resident engineer is responsible for monitoring and recording a daily report on 
Form CEM-4501, “Resident Engineer’s Daily Report/Assistant Resident 
Engineer’s Daily Report.” This form shall include any information that may be 
pertinent even though no activity may have occurred. 

The resident engineer must identify if/when the DBE firm other than the listed DBE 
is found performing the work, the RE notifies the prime contractor immediately, in 
writing, that an apparent violation is taking place.  An administrative hold is made 
on the next estimate for the dollar amount of work that should have been performed 
as listed on the DBE commitment for the specific firm. 

Payment is not made for non-approved DBE work until the RE approves a request 
for a substitution. RE or Labor Compliance sends the prime contractor a letter, 
which gives the reasons for the deduction, and information needed if the prime 
contractor wants to pursue the appropriate substitution process. 

2014 Caltrans Construction Manual – Section 8-302A 
http://www.dot.ca.gov/hq/construc/constmanual/chapter8/sec8-3.pdf 

8-302A Commercially Useful Function - a DBE performs a commercially useful 
function when it does all of the following (as detailed in the Code of Federal 
Regulations Section 26.55[c]): 

1.  Performs at least 30 percent of the total cost of its contract with its own 
work force and does not subcontract out portions of its contract work that 
are greater than normal industry practices for the type of work performed. 

2.  Performs, manages, and supervises the work involved.  
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3.  Negotiates prices, determines quantity and quality, orders materials and 
supplies, pays for the materials and supplies, and installs the materials 
where applicable. 

Division of Procurement and Contracts Non-A&E: Boiler Plate Language -
Performance of DBE Contractors and other DBE Subcontractors/Suppliers 
(See Attachment G.) 

A. A DBE performs  a Commercially Useful Function (CUF) when it is 
responsible for execution of the work of the Agreement and is carrying out 
its responsibilities by actually performing, managing, and supervising the 
work involved.  To perform a CUF, the DBE must also be responsible for 
materials and supplies used on the Agreement, for negotiating price, 
determining quality and quantity, ordering the material, and installing 
(where applicable) and paying for the material itself.  To determine whether 
a DBE is performing a CUF, evaluate the amount of work subcontracted, 
industry practices, whether the amount the firm is to be paid under the 
Agreement is commensurate with the work it is actually performing, and 
other relevant factors. 

B. A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction, Agreement, or project through which funds are 
passed in order to obtain the appearance of DBE participation.  In 
determining whether a DBE is such an extra participant, examine similar 
transactions, particularly those in which DBEs do not participate. 

C. If a DBE does not perform or exercise responsibility for at least thirty 
percent (30%) of the total cost of its Agreement with its own work force, or 
the DBE subcontracts a greater portion of the work of the Agreement than 
would be expected on the basis of normal industry practice for the type of 
work involved, presume that it is not performing a CUF. 

D. DBE subcontractors shall perform the work and supply the materials which 
they have listed in their response to the Agreement award requirements 
specified in the form ADM-0227f (See Attachment D.), attached, unless 
Contractor has received prior written authorization to perform the work with 
other forces or to obtain the materials from other sources as set forth in the 
Section 23 below entitled, “DBE Substitution”. 

E. Contractor shall not be entitled to any payment for such work or material 
unless it is performed or supplied by the listed DBE or by other forces 
(including those of Contractor) pursuant to prior written authorization of the 
Contract Manager. 

Division of Local Assistance: Commercially Useful Function Procedures 
Local Agency Procedures Manual – Chapter 9.7 
http://www.dot.ca.gov/hq/LocalPrograms/lam/lapm.htm 

The following procedures are outlined in Chapter 9.7 of the LAPM: Count 
expenditures to a DBE contractor, only if the DBE is performing a commercially 
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useful function on that contract. The following examples explain what is considered 
to be performing a commercially useful function: 

•  A DBE performs a commercially useful function when it is responsible for 
execution of the work of the contract and is carrying out its responsibilities 
by actually performing, managing, and supervising the work involved. To 
perform a commercially useful function, the DBE must also be responsible 
with respect to materials and supplies used on the contract for negotiating 
price, determining quality and quantity, ordering the material and installing 
(where applicable), and paying for the material itself. To determine whether 
a DBE is performing a commercially useful function, the local agency must 
evaluate the amount of work subcontracted; industry practices; whether the 
amount the firm is to be paid under the contract is commensurate with the 
work it is actually performing and the DBE credit claimed for its 
performance of the work; and other relevant factors. 

•  A DBE does not perform a commercially useful function if its role is limited 
to that of an extra participant in a transaction, contract, or project through 
which funds are passed in order to obtain the appearance of DBE 
participation. In determining whether a DBE is such an extra participant, 
the local agency must examine similar transactions, particularly those in 
which DBEs do not participate. 

•  If a DBE does not perform or exercise responsibility for at least 30% of the 
total cost of its contract with its own work force, or the DBE subcontracts a 
greater portion of the work of a contract than would be expected on the basis 
of normal industry practice for the type of work involved, one must presume 
that it is not performing a commercially useful function.  

•  When a DBE is presumed not to be performing a commercially useful 
function, as provided in the previous bullet, the DBE may present evidence 
to rebut this presumption. The local agency's determination as to whether 
the firm is performing a commercially useful function should be based upon 
the type of work involved and normal industry practices. 

•  Local agencies’ decision on commercially useful function matters are 
subject to review by the DLAE. 

Additional Monitoring and Enforcement Mechanisms 

The OBEO’s, Compliance Branch will investigate claims of DBE noncompliance of 
commercially useful function on a USDOT assisted Caltrans project.  Findings of these 
claims are reported to the OBEO Assistance Director, so may the Division of Construction; 
Caltrans Legal Department; Division of Construction, Labor Compliance; Office of Audits 
and Investigations; and FHWA.  Depending on relevance and severity of noncompliance 
Caltrans Compliance Branch may also send their findings to the Office of the Inspector 
General, California State Licensing Board, and any other applicable local entities for 
further review and/or corrective action.  

DBE Trucking §26.55(d) 
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At the time of DBE commitment, and prior to award, the OBEO’s Contract Evaluation 
Branch contacts the bidder to determine how the trucking firm is quoted for use to 
ascertain the appropriate commitment credit.  The Contract Evaluation Branch will 
research and ask the DBE trucking firm and the bidding contractor/proposer, at 
minimum, the following questions: 

•  The number of trucks needed to perform the committed work? 
•  How many trucks are owned by the DBE trucker? 
•  Obtain copies of registration(s) or non-operating permits for each truck? 

FHWA allows the bidder to get credit only for work that can be performed by the DBE’s 
trucks, as verified by registration(s) or non-operating permits, and brokerage fee credit 
for non-DBE trucks.  “One-for-One” is not allowed on trucking when being used toward 
the contract goal. 

For suppliers of bulk materials, the DBE must own at least one truck; other trucks, used 
to perform the work committed to by the DBE, must be a long term lease.  Oil suppliers 
have been asked to provide a form affirming that only the businesses own forces will 
operate machinery and transport the materials. 

Division of Construction: DBE trucking credit is described in the Caltrans 
2015 Standard Specifications – Section 2-1.12B (1): 
http://www.dot.ca.gov/hq/esc/oe/construction_contract_standards/std_specs/2015 
_StdSpecs/2015_StdSpecs.pdf 

A contractor may receive credit toward the goal if you employ a DBE trucking 
company that is performing a commercially useful function. The Department uses 
the following factors in determining whether a DBE trucking company is 
performing a commercially useful function: 

•  The DBE must be responsible for the management and supervision of the 
entire trucking operation for which it is responsible on a particular contract, 
and there cannot be a contrived arrangement for the purpose of meeting 
DBE goals. 

•  The DBE must itself own and operate at least one fully licensed, insured, 
and operational truck used on the contract. 

•  The DBE receives credit for the total value of the transportation services it 
provides on the Contract using trucks it owns, insures, and operates using 
drivers it employs. 

•  The DBE may lease trucks from another DBE firm, including an owner-
operator who is certified as a DBE. The DBE who leases trucks from 
another DBE receives credit for the total value of the transportation services 
the lessee DBE provides on the Contract. 

•  The DBE may lease trucks without drivers from a non-DBE truck leasing 
company. If the DBE leases trucks from a non-DBE truck leasing company 
and uses its own employees as drivers, it is entitled to credit for the total 
value of these hauling services. 
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•  A lease must indicate that the DBE has exclusive use of and control over 
the truck. This does not preclude the leased truck from working for others 
during the term of the lease with the consent of the DBE, so long as the 
lease gives the DBE absolute priority for use of the leased truck. Leased 
trucks must display the name and identification number of the DBE 

Division of Procurement and Contracts (Non A&E Contracts): Boiler Plate 
Language – (See Attachment G.) 

Credit for DBE trucking companies will be as follows: 

1.  The DBE must manage and supervise the entire trucking operation for 
which it is responsible.  There cannot be a contrived arrangement for the 
purpose of meeting the DBE goal. 

2.  The DBE must itself own and operate at least one fully licensed, insured 
and operational truck used on the Agreement. 

3.  The DBE receives credit for the total value of the transportation services it 
provides on the Agreement using trucks it owns, insures, and operates using 
drivers it employs. 

4.  The DBE may lease trucks from another DBE firm, including an owner-
operator who is certified as a DBE.  The DBE who leases trucks from 
another DBE receives credit for the total value of the transportation services 
the lessee DBE provides on the Agreement. 

5.  The DBE may also lease trucks from a non-DBE firm, including an owner-
operator.  The DBE who leases trucks from a non-DBE is entitled to credit 
only for the fee or commission it receives as a result of the lease 
arrangement.  The DBE does not receive credit for the total value of the 
transportation services provided by the lessee, since these services are not 
provided by the DBE. 

6.  For the purposes of this paragraph, a lease must indicate that the DBE has 
exclusive use and control over the truck.  This does not preclude the leased 
truck from working for others during the term of the lease with the consent 
of the DBE, as long as the lease gives the DBE absolute priority for use of 
the leased truck. Leased trucks must display the name and identification 
number of the DBE. 

DBE Credit to a Non-DBE & DBE Ceases to be Certified §26.55(f)(g) 

Caltrans ensures no contractor/proposer will be given DBE credit toward contract goal 
commitment if a firm is not certified as a DBE at the time of contract execution.  The 
Contract Evaluation Branch confirms all committed DBEs toward commitment goal credit 
are certified with the applicable licenses and work codes. 
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The Contract Evaluation Branch and the Policy and Reports Branch, keep records of the 
suspension, removal of certification, or removal of applicable work codes for the certified 
firm.  The Policy and Report Branch ensure no reported participation of a DBE is counted 
toward goal credit for that contract unless a DBE subcontract is already executed. 

Counting DBE Participation and Contract Goal Credit §26.55(g) 

Caltrans ensures that only the DBE participation toward the contract goal credit is not 
counted until the “Disadvantaged Business Enterprise (DBE) Final Utilization Report” is 
submitted once the contract has been accepted and prior to the final payment released to 
the contractor/proposer. 

The following forms are collected: 

- “Disadvantaged Business Enterprise (DBE) Final Utilization Report” CEM-2402F, 
Division of Construction contracts 

- “Disadvantaged Business Enterprise (DBE) Final Utilization Report” 3069F, 
Division of Procurement and Contracts 

Should a contractor not comply with the timely submittal of the DBE Final Utilization 
Report, Caltrans has the ability to withhold from the final payment to the contractor.  No 
contract goal credit will be given until payment is made. 

II.  Race-Neutral Measures Designed to Assist All Small Businesses Meeting the 
Requisite Size Standards 

Examples of race-neutral activities Caltrans performs include: 
1.  Host bi-monthly statewide SBC and committee meetings. 

2.  Provide technical assistance and training on transportation contracting related 
topics through a Supportive Services contract to assist all small businesses, 
including DBEs. 

3.  Conduct business communication and outreach activities to increase small business 
participation. 

4.  Provide access to the CUCP Directory via the Internet. 

5.  Market the CUCP database of certified DBEs that are also small businesses that 
meet the requisite federal size standards and emphasize the user-friendly format. 

6.  In a timely and relevant manner, update the OBEO Web site information on small 
business activities so that anyone interested may obtain practical advice on how to 
market their business, find contracting opportunities with Caltrans and other state 
agencies, and other useful information.   
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7.  Partner with other divisions to generate ideas for enhancing the overall success of 
small businesses, including DBEs that meet the requisite size standards and reach 
out to local agencies for ideas that can be tailored to their jurisdictions. 

8.  Post “Best Practices” on Caltrans’ Web site. 

9.  Work with organizations such as the Associated General Contractors (AGC), the 
Consulting Engineers and Land Surveyors of California (CELSOC), the United 
Contractors (UCON), and the American Council of Engineering Companies 
(ACEC) to identify ways to assist small businesses that meet the requisite size 
standards, including DBEs, to increase their opportunities to participate as 
contractors or subcontractors on Caltrans projects. 

10. Expand technical assistance and supportive services on a statewide level to provide 
small businesses that meet the requisite size standards, including DBEs, with 
assistance on bidding and contract administration. 

11. Partner with the Small Business Administration, Small Business Development 
Centers, and other government agencies. 

12. Ensure compliance to prompt payment specifications, which helps all contractors 
and subcontractors. 

13. Track all DBE participation on federally-assisted contracts, including monitoring 
the CUF of DBEs. 

14. Host construction mandatory pre-bid meetings and A&E pre-bid conferences to 
encourage all businesses to attend and facilitate networking among potential 
bidders. 

15. Maintain weekly “Ads for Bid” on the Internet describing projects advertised for 
bid. 

16. Promote the “Opt-In” feature on the Caltrans OE Web site for construction projects. 
Allow all interested subcontractors, suppliers, and truckers to advertise 
services/capabilities directly to bidding prime contractors. 

17. Disseminate the “How to do Business with Caltrans” brochure which provides 
information on procurement topics, especially to contractors/vendors new to doing 
business with the State of California. The booklet includes helpful tips on how to 
market their commodities or services to Caltrans, as well as how to market their 
commodities or services to other State departments and agencies through the 
California Department of General Services. 

18. Provide information on where to obtain assistance with surety bonding and liability 
insurance. 

19. Implement, maintain, and promote the Mentor Protégé and Cal Mentor Programs 
throughout the State. 
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20. Encourage each district or region to establish a District Small Business Council. 

21. Improve access to bid openings by making them available via teleconference, web-
based video, and the Internet.  All bidders bid summaries are now provided on the 
Office Engineer Web site. 

22. Unbundle large A&E contracts into smaller contracts. 

23. Host district procurement fairs and increase the number of districts in which the 
fairs are held. 

24. Administer prime contractor trainings in all 12 Caltrans districts, concentrating on 
the award and reporting requirements throughout the life of a project.  At which 
time, Caltrans’ Training and Outreach Branch encourages the participation of DBE 
and non-DBE small business on its contracts. 
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ATTACHMENTS  
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CALIFORNIA DEPARTMENT OF TRANSPORTATION  

DISADVANTAGED BUSINESS ENTERPRISE PROGRAM  

List of Internet and Web site Addresses  

Web site access to a copy of the Policy Statement and Caltrans’ DBE Program Plan: 

http://www.dot.ca.gov/obeo/index.html 

Office of Business and Economic Opportunity, Assistant Director, contact information: 

smallbusinessadvocate@dot.ca.gov 

The study results and Goal and Methodology Web site is at: 

http://www.dot.ca.gov/hq/bep/disparity_study.htm 

The DES-OE Internet page is at the following address: 

http://www.dot.ca.gov/hq/esc/oe 

The DGS publishes advertisement on the Internet at: 

https://caleprocure.ca.gov/pages/public-search.aspx 

The DES-OE advertises projects on the DES-OE Internet page at: 

http://www.dot.ca.gov/hq/esc/oe 

The summaries of all bids received by the DES-OE, the subcontractors listed by each bidder, and 
the unit prices bid by each company are at the DES-OE Internet page: 

http://www.dot.ca.gov/hq/esc/oe 

The Regional Planning Handbook is accessible on the Division of Transportation Planning’s 
Web site at: 

http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index.html 

http://www.dot.ca.gov/obeo/index.html
mailto:smallbusinessadvocate@dot.ca.gov
http://www.dot.ca.gov/hq/bep/disparity_study.htm
http://www.dot.ca.gov/hq/esc/oe
https://caleprocure.ca.gov/pages/public-search.aspx
http://www.dot.ca.gov/hq/esc/oe
http://www.dot.ca.gov/hq/esc/oe
http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index.html
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7 EQUAL EMPLOYMENT OPPORTUNITY; SUBCONTRACTS; LABOR 
7.1 Equal Employment Opportunity 

7.1.1 Equal Employment Opportunity Policy 
Design-Builder shall comply with the Equal Employment Opportunity (EEO) requirements set forth in 
Exhibits D and F. 

Under 49 CFR 26.13(b), Design-Builder and each Subcontractor or Subconsultant must comply 
with the following: 

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of this Contract. The contractor shall carry out applicable 
requirements of 49 CFR part 26 in the award and administration of United States Department of 
Transportation-assisted contracts. Failure by the contractor to carry out these requirements is a 
material breach of this contract, which may result in the termination of this contract or such other 
remedy as the recipient deems appropriate, which may include, but is not limited to: 

1. Withholding monthly progress payments; 
2. Assessing sanctions; 
3. Liquidated damages; and/or 
4. Disqualifying the contractor from future bidding as non-responsible. 

Design-Builder shall include this language in each subcontract. 

7.1.2 Inclusion in Subcontracts 
Design-Builder shall include Sections 7.1.1 and Exhibits D and F in every Subcontract over $10,000 
(including purchase orders), and shall require that they be included in all Subcontracts over $10,000 at 
lower tiers, so that such provisions will be binding upon each Subcontractor. 

7.2 Disadvantaged Business Enterprises 
7.2.1 Disadvantaged Business Enterprises Policy 

Design-Builder shall comply with the requirements set forth in Exhibit E. 

7.2.2 Inclusion in Subcontracts 
Design-Builder shall include Section 7.2.1 and Exhibit E in every Subcontract (including purchase 
orders), and shall require that they be included in all Subcontracts at lower tiers, so that such provisions 
will be binding upon each Subcontractor. 

7.3 Subcontracting Requirements 
Design-Builder shall comply with all applicable requirements of the Contract Documents relating to 
Subcontracts (including Exhibits D, E and F), and shall ensure that its Subcontractors (at all tiers) 
comply with all applicable requirements of the Contract Documents relating to subcontracting (including 
Exhibits D, E and F). 

7.3.1 Major Participants 
Design-Builder shall not add, delete, or change the role of, any Major Participant as set forth in its 
Proposal without the prior Approval of Department. 



 

 
 

  
  

     
   

   
  

  
    

  
    

 
  

    
  

 
   

   
    

    
   

  

 
  

  
    

  

     
 

    
   

   

 
   

 
  

 

   
 

  
  

   
 

  
  

 

7.3.2 Assignment of Subcontract Rights 
Each Subcontract shall provide that, pursuant to terms in form and substance satisfactory to Department, 
(a) Department is a third party beneficiary of the Subcontract and shall have the right to enforce all terms 
of the Subcontract for its own benefit, (b) all guarantees and warranties, express and implied, shall inure 
to the benefit of Department, its successors and assigns, as well as Design-Builder, and (c) the rights of 
Design-Builder under such instrument are assigned to Department contingent upon delivery of written 
request from Department following default by Design-Builder or termination or expiration of the 
Contract, allowing Department to assume the benefit of Design-Builder’s rights with liability only for 
those remaining obligations of Design-Builder accruing after the date of assumption by Department, but 
shall not release or relieve Design-Builder from its obligations or liabilities under the assigned 
Subcontract. 

7.3.3 Subcontract Terms 
Each Subcontract shall include terms and conditions sufficient to ensure compliance by the 
Subcontractor with all applicable requirements of the Contract Documents, and shall include provisions 
addressing the following requirements as well as any other terms that are specifically required by the 
Contract Documents to be included therein.  Each Subcontract shall include terms that are substantially 
similar to those terms required by Sections 5.1, 5.2, 5.3, 5.4, 7.1 (as appropriate), 7.2, 7.3.1, 7.4.3, 10.1, 
13.7, 14, 15, 19, 20.3 and 23.6 and Exhibits D (as appropriate), E, and F (as appropriate), specifically 
including an agreement by the Subcontractor to be joined in any dispute resolution proceeding pursuant 
to Section 19 if such joinder is reasonably necessary to resolve the dispute; and each Subcontract other 
than Subcontracts with Suppliers shall include terms that are substantially similar to those contained in 
Sections 2.2(e), 2.2(f), 2.2(h), 2.3.1, 21.3, 22.2 (as appropriate), 22.3 and 22.4. 

7.3.4 Subcontract Data 
Design-Builder shall notify Department, in writing, of the name and address of, licenses held by, and any 
insurance documents required pursuant to Section 9 of, each Subcontractor (excluding Suppliers), as 
soon as the potential Subcontractor has been identified by Design-Builder, but in no event less than 14 
Days prior to the scheduled initiation of Work by such proposed Subcontractor. 

Design-Builder shall provide requests to sublet any portion of the Contract to Department on a form 
provided by Department, at least 10 Days in advance of the date on which the Subcontractor intends to 
start work. Design-Builder shall allow Department access to all Subcontracts and records regarding 
Subcontracts within 7 Days following receipt of Department’s request.  All Subcontracts shall be in 
writing and shall include design costs (if applicable). 

7.3.5 Responsibility for Work by Subcontractors 
Notwithstanding any Subcontract or agreement with any Subcontractor, Design-Builder shall be fully 
responsible for all of the Work. Department shall not be bound by any Subcontract, and no Subcontract 
shall include a provision purporting to bind Department. Each Subcontract shall include the following 
provision: 

Nothing contained herein shall be deemed to create any privity of contract between the 
State of California through its Director of Transportation (Department) and 
Subcontractor, nor does it create any duties, obligations or liabilities on the part of 
Department to Subcontractor except those allowed under California law. In the event of 
any claim or dispute arising under this Subcontract and/or Design-Builder’s contract 
with Department, Subcontractor shall look only to Design-Builder for any payment, 
redress, relief or other satisfaction. Subcontractor hereby waives any claim or cause of 
action against Department arising out of this Subcontract or otherwise arising in 
connection with Subcontractor’s work. 



 

 
 

 
 

 
  

 

  
 

     
   

 
    

   
  

 
  

    
  
  
   

      
      

 
 

 
   

    
 

  
  
     

      
   

 
    

 

  
    

  

7.3.6 Subcontract Work 
Design-Builder shall coordinate the Work performed by Subcontractors. 

7.3.7 Debarred Subcontractors 
Design-Builder shall not enter into any Subcontracts with any Person then debarred or suspended from 
submitting bids by any agency of the State. 

7.4 Key Personnel; Character of Workers 
7.4.1 Key Personnel 

Exhibit G hereto identifies certain key positions for the Project. Department shall have the right to 
review the qualifications and character of each individual to be assigned to a key position (including 
personnel employed by Subcontractors) and to Approve or disapprove use of such key person in such 
key position prior to the commencement of any Work by such individual or during the prosecution of the 
Work. Design-Builder shall notify Department in writing of any proposed changes in any Key Personnel, 
and shall not change any Key Personnel without the prior written Approval of Department. 

7.4.2 Representations, Warranties and Covenants 
Design-Builder acknowledges and agrees that the award of the Contract by Department to Design-
Builder was based, in large part, on the qualifications and experience of the personnel listed in the 
Statement of Qualifications, the Proposal and Design-Builder’s commitment that such individuals would 
be available to undertake and perform the Work. Design-Builder represents, warrants and covenants that 
such individuals are available for and will fulfill the roles identified for them in the Proposal in 
connection with the Work. Unless otherwise agreed to by Department in writing, individuals filling key 
personnel roles shall devote a sufficient amount of their time for the applicable role with respect to the 
prosecution and performance of the Work and Design-Builder shall document such commitment to 
Department’s satisfaction upon Department’s request. 

7.4.3 Employee Performance Requirements 
All individuals performing the Work shall have the skill and experience and any licenses or certifications 
required to perform the Work assigned to them. If Department determines in its sole discretion that any 
Person employed by Design-Builder or by any Subcontractor is not performing the Work properly and 
skillfully, or who is intemperate or disorderly, then, at the written request of Department, Design-Builder 
or such Subcontractor shall remove such Person and such Person shall not be re-employed on the Project 
without the prior Approval of Department in its sole discretion. If Design-Builder or the Subcontractor 
fails to remove such Person(s) or fails to furnish skilled and experienced personnel for the proper 
performance of the Work, then Department may, in its sole discretion, suspend the affected portion of 
the Work by delivery of written notice of such suspension to Design-Builder. Such suspension shall in 
no way relieve Design-Builder of any obligation contained in the Contract Documents or entitle Design-
Builder to a Change Order. Once compliance is achieved, Design-Builder shall be entitled to and shall 
promptly resume the Work. 

Surveys performed to progress the construction activities on the Project are covered by the Contract 
labor requirements. The workers performing the Work shall be paid at a minimum wage based on the 
most similar trade or occupation as set forth in Exhibit F. 
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DISADVANTAGED BUSINESS ENTERPRISE (DBE)  
SPECIAL PROVISIONS FOR DESIGN-BUILD PROJECTS  

A. POLICY STATEMENT 
It is the policy of Department to encourage the participation of DBE, women-owned business enterprises 
and minority business enterprises in all facets of its business activities, consistent with applicable laws and 
regulations.  Pursuant to the provisions of 49 CFR Part 26, Department has adopted rules to provide certified 
DBEs opportunities to participate in the business activities of Department as service providers, vendors, 
contractors, subcontractors, advisors, and consultants.  Proposers are advised that, as required by federal 
law, Department is implementing new DBE requirements for Disadvantaged Business Enterprises 
(“DBE”). To ensure there is equal participation of the DBE groups specified in 49 CFR Section 26.5, 
Department specifies a goal for DBEs, which are firms that meets the definition of DBE and are a member 
of one of the following groups: 

1.  Black Americans; 

2.  Native Americans; 

3. Asian-Pacific Americans; or 

4. Women  

The DBE goal applies to all of Department’s contracts and purchases paid with funds received 
from the U.S. Department of Transportation through FHWA, the Federal Transit Administration, 
and the Federal Aviation Administration.  Because Department has programmed federally-sourced 
funds for the Project, the DBE goal will apply to the Project and Design-Builder is obligated to 
comply with applicable federal laws and regulations related to DBEs. 
The Design-Builder and its Subcontractors, Consultants, Subconsultants, Suppliers and Service 
Providers will take all necessary and reasonable steps in accordance with 49 C.F.R. Part 26 to 
ensure that DBEs have the maximum opportunity to compete for and perform on this contract.  
B. CONTRACT ASSURANCE 
The Design-Builder, and its Subcontractors, Consultants, Subconsultants, Suppliers and Service 
Providers shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract. The Design-Builder shall carry out applicable requirements of 49 
CFR Part 26 in the award and administration of federally funded contracts. Failure by the Design-
Builder to carry out these requirements is a material breach of this contract, which may result in 
the termination of this Contract or such other remedy, as Department deems appropriate. 
C. DBE GOAL 
The DBE goal established for this contract is as shown on the DBE Certification (Form 17). 
The Design-Builder shall establish individual contract goals for each Contract, Subcontract, and 
each Consultant, Subconsultant and Supply and Service Provider Agreement in amounts to 
ensure the contract goal is met. Department will monitor the Design-Builder's activities to ensure 
they are conducted in a manner consistent with the requirements of 49 CFR Part 26.  

[Date] E-2 
Design-Build Contract 
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Only DBE participation will count towards the DBE goal.  DBE participation will count towards 
the Department's federally mandated statewide overall DBE goal. 
Credit for materials or supplies purchased from DBEs counts towards the goal in the following 
manner: 

1.  100 percent counts if the materials or supplies are obtained from a DBE manufacturer. 
2.  60 percent counts if the materials or supplies are obtained from a DBE regular dealer. 
3.  Only fees, commissions, and charges for assistance in the procurement and delivery of 

materials or supplies count if obtained from a DBE that is neither a manufacturer nor 
regular dealer.  49 CFR 26.55 defines "manufacturer" and "regular dealer." 

Credit towards the goal will be received if employing a DBE trucking company that performs a 
commercially useful function as defined in 49 CFR 26.55(d)(1)-(4), (6). 
D. DBE PERFORMANCE PLAN 
Design-Builder shall prepare a Disadvantaged Business Enterprise/Underutilized Disadvantaged 
Business Enterprise Performance Plan (“DBE Performance Plan”) that complies with all 
applicable Laws and Governmental Approvals, is consistent with the Contract Documents, and 
includes the following elements: 
1) A policy statement, signed by Design-Builder’s Authorized Representative, which expresses 
Design-Builder’s commitment to utilize DBEs in all aspects of the Work, outlines the various 
levels of responsibility, and states the objectives of the DBE Performance Plan. Design-Builder 
shall obtain the written commitment of all Design-Builder related entities to comply with and 
advance the intent of the policy statement; 
2) Design-Builder’s designation of a person responsible for the DBE Performance Plan (the 
“Liaison Officer”), as well as support staff necessary and proper to administer the program and a 
description of the authority, responsibility, and duties of the Liaison Officer and support staff. 
The Liaison Officer and staff are responsible for developing, managing, and implementing the 
DBE Performance Plan on a day-to-day basis, for providing technical assistance to DBEs, and 
for disseminating information on available business opportunities so that DBEs are provided an 
equitable opportunity to engage in Work as Subcontractors or Subconsultants. The Liaison 
Officer shall work in close coordination with the Department, and shall report quarterly on 
Design-Builder’s success in attaining the established DBE participation goals during the Design 
Work and the Construction Period; and 
3) A description of proposed actions to facilitate DBE engagement in Work as Subcontractors 
and Subconsultants, such as: 
a) On-going quarterly strategic planning sessions with the Department to establish goals for 
specific bid item groups by reviewing the work, available firms, strategies, anticipated obstacles 
and means to overcome obstacles; 

[Date] E-3 
Design-Build Contract 
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b) Conduct bid-item specific outreach meetings in coordination with the Department for DBE 
firms to highlight current and upcoming appropriate subcontracting opportunities; 
c) Solicit statements of qualification, proposals, and/or price quotations from qualified DBE 
firms and arrange a time for the review of qualifications, plans, quantities, specifications, and 
delivery schedules, and for the preparation and presentation of proposals and/or price quotations; 
d) Provide assistance, in coordination with the Department, to DBEs so that these may overcome 
barriers such as the inability to obtain bonding, insurance, financing, or technical assistance; 
e) Develop and conduct information and communication programs or workshops, in coordination 
with the Department, on contracting procedures and specific contracting opportunities in a timely 
manner; 
f) Encourage eligible DBEs to apply for certification with the Department; and 
g) Contact local/regional Disadvantaged, Underutilized, Trade-Specific Contractor Associations 
and appropriate city agencies with programs for disadvantaged individuals for assistance in 
recruiting and encouraging eligible DBE contractors to apply for certification with the 
Department. 
E. SUBMITTAL OF DOCUMENTATION 
With the submission of the initial Proposal and for all subcontracts subsequently awarded where goals 
are set, regardless of contract size, the Design-Builder, Subcontractor, Consultant, Subconsultant, 
Supplier and Service Provider will be required to: (a) propose the participation of specific DBEs to 
meet the goal; or (b) demonstrate good faith efforts to meet the goal. A Design-Builder, Subcontractor, 
Consultant, Subconsultant, Supplier and Service Provider must provide justification if it rejects bids, 
quotes, or proposals from properly certified, qualified DBE firms.  

In order to fulfill a DBE goal, the firms utilized as DBE Subcontractors, Consultants, Subconsultants, 
Suppliers or Service Providers must be certified as DBEs by the California Unified Certification 
Program prior to the release of the RFP, and/or subsequent to the award of the Contract, the 
advertisement of bids or the selection of any new Subcontractors, Consultants, Subconsultants, 
Suppliers or Service Providers during the project. For a list of DBEs certified by the California Unified 
Certification Program, go to: 

http://www.dot.ca.gov/hq/bep/find_certified.htm 

The Design-Builder must submit the following documents to the Department. These documents must 
be submitted with the initial Proposal. 

1. Design-Builder's Good Faith Efforts Documentation  

2. Design-Build Bidders List 

3. Supporting Documentation to Verify Good Faith Efforts - Including, but not limited to a 
copy of the signed agreements with each DBE to be utilized by the Design-Builder, 
Contractor, Subcontractor, Consultant, Subconsultant, Supplier or Service Provider. 

4. DBE Goal Certification Form (Form 17).  

[Date] E-4 
Design-Build Contract 
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The completed Design-Build Bidders List should include information on: (1) all DBE and non-DBE 
firms that submitted a bid/proposal for the project; (2) the proposed firms to be used on the project as 
contractors/subcontractors/ consultants/Subconsultants/suppliers/service providers; (3) a description 
of the work; (4) bid dollar amount; (5) years the company has been in business; and (6) the firm's 
average annual gross receipts for the past three years. The Design-Builder must submit a Design-Build 
Bidder's List regardless of whether or not it has indicated sufficient DBE participation to meet the DBE 
goal.  

The Design-Builder must also submit additional information, which supports its Good Faith 
Efforts such as those typical Good Faith Efforts listed in DBE Special Provisions for Design-Build 
Projects as well as summaries of the contractor's discussions and/or solicitation efforts of DBE firms 
(along with the firm names, addresses and contact persons). This information can include but is not 
limited to copies of solicitation letters and/or faxes to DBE firms.  

The Design Builder's Subcontractors, Consultants, Subconsultants, Suppliers and Services Providers, 
including DBE and non-DBE firms, that subcontract part of their work or purchase supplies from other 
firms are also required to demonstrate that they made Good Faith Efforts to provide opportunities for 
DBE firms to participate on this Design-Build project. 
F. GOOD FAITH EFFORTS DETERMINATION 
Department will determine whether a Design-Builder made sufficient good faith efforts to meet the 
goal, in accordance with 49 C.F.R. §26.53 and Appendix A thereto. The Design-Builder must show 
that it took all necessary and reasonable steps to achieve the DBE goal or other requirement of 49 
C.F.R. Part 26, which, by its scope, intensity, and appropriateness to the objective, could reasonably 
be expected to obtain sufficient DBE participation, even if it were not fully successful. Mere pro forma 
efforts are not good faith efforts to meet the DBE contract requirements. Compliance will be 
determined on a case-by-case, based on a review of documentation of the following types of activities: 

(a) Soliciting, through all reasonable and available means (e.g., attendance at pre-proposal/pre-letting 
meetings, advertising and/or written notices), the interest of all certified DBEs who have the capability 
to perform the work of the contract. The Design-Builder must solicit this interest within sufficient time 
to allow the DBEs to respond to the solicitation. The Design-Builder must determine with certainty if 
the DBEs are interested by taking appropriate steps to follow up on the initial solicitations; 

(b) Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the 
DBE goal will be achieved. This includes, where appropriate, breaking out contract work items into 
economically feasible units to facilitate DBE participation even when the Design-Builder might 
otherwise prefer to perform these work items with its own forces; 

(c) Providing interested DBEs with adequate information about the plans, specifications, and 
requirements of the contract in a timely manner to assist them in responding to a solicitation; 

(d) Negotiating in good faith with interested DBEs. The Design-Builder has the responsibility to make 
a portion of the work available to DBE Subcontractors, Consultants, Subconsultants, Suppliers and 
Service Providers, to select those portions of the work or material needs consistent with the available 
DBE Subcontractors, Consultants, Subconsultants, Suppliers and Service Providers so as to facilitate 
DBE participation. Evidence of such negotiation includes the names, addresses, and telephone numbers 
of the DBEs that were considered; a description of information provided regarding the plans and 

[Date] E-5 
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specifications for the work selected for contracting; and evidence as to why additional agreements 
could not be reached for DBEs to perform the work; 

(e) A Design-Builder using good business judgment would consider a number of factors in negotiating 
with Subcontractors, Consultants, Subconsultants, Suppliers and Service Providers including those 
who are DBEs, and would take a firm’s price and capabilities as well as contract goals into 
consideration. However, the fact that there may be some additional costs involved in finding and using 
DBEs is not in itself sufficient reason for Design-Builder’s failure to meet the contract DBE goal, as 
long as such costs are reasonable. Also, the ability or desire of the Design-Builder to perform the work 
of a contract with its own organization does not relieve the Design-Builder of the responsibility to 
make good faith efforts. The Design-Builder is not, however, required to accept higher quotes from 
DBEs if the price difference is excessive or unreasonable; 

(f) Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation 
of their capabilities. The Design-Builder’s standing within its industry, membership in specific groups, 
organizations, or associations and political or social affiliations (for example union vs. non-union 
employee status) are not legitimate causes for rejection or non-solicitation of proposals/bids in the 
Design-Builder’s efforts to meet the DBE Project goal; 

(g) Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as 
required by Department or Design-Builder, 

(h) Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials or 
related assistance or services; and 

(i) Effectively using the services of available minority/women community organizations; 
minority/women contractors’ groups; local, state and Federal offices of minority/women business 
assistance; and other organizations, as allowed on a case-by-case basis, to provide assistance in the 
recruitment and placement of DBEs. 
G. COUNTING DBE PARTICIPATION 
In accordance with 49 C.F.R. §26.55, Department will utilize the following guidelines in determining 
the percentage of DBE participation that will be counted toward the overall DBE goal: 
1. If a firm is not currently certified as a DBE, in accordance with the standards of Subpart D of the 
regulations (49 C.F.R. §26.55(f)), at the time of the due date for the Proposals, the firm’s participation 
toward any DBE goals will not be counted, except as provided for in 49 C.F.R. §26.87(i); 
2. The dollar value of the work performed under a contract with a firm after it has ceased to be certified 
will not be counted toward the overall goal; 
3. The participation of a DBE Subcontractor/Consultant/Subconsultant/ Supplier/Service Provider 
toward the Design-Builder’s DBE achievements or the overall goal will not be counted until the amount 
being counted toward the goal has been paid to the DBE; 
4. When a DBE participates in the Contract, the value of the work actually performed will be counted 
as follows: 
(a) The entire amount of the portion of a construction contract (or other contract not covered by 
paragraph 49 C.F.R. §26.55 that is performed by the DBE’s own forces). Include the cost of supplies 
and materials obtained by the DBE for the work of the Contract, including supplies purchased or 

[Date] E-6 
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equipment leased by the DBE (except that supplies, and equipment the DBE Contractor/Subcontractor 
purchases or leases from the Design-Builder or its affiliate(s) will not be counted); 

(b) The entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, 
such as professional, technical, consultant, or managerial services, or for providing bonds or insurance 
specifically required for the performance of a DOT-assisted contract, count toward DBE goals, 
provided that the Department determines the fee to be reasonable and not excessive as compared with 
fees customarily allowed for similar services; 

(c) When a DBE subcontracts part of the work of its contract to another firm, the value of the 
subcontracted work may be counted toward DBE goals only if the DBE’s Subcontractor is itself a 
DBE. Work that a DBE subcontracts to a non-DBE firm will not count toward the DBE goal; 

(d) When a DBE performs as a participant in an approved joint venture, Department will count a 
portion of the total dollar value of the contract equal to the distinct, clearly defined portion of the work 
of the contract that the DBE performs with its own forces toward DBE goals; and 

5. Department will count expenditures of a DBE Subcontractor, Consultant, Subconsultant, Supplier 
or Service Provider toward DBE goals only if the DBE is performing a commercially useful function 
on that contract in accordance with 49 C.F.R. §26.55.  
H. CONTINUING GOOD FAITH EFFORTS 
During the term of the Contract, the Design-Builder will make good faith efforts to ensure that DBEs 
have maximum opportunity to successfully perform on the Contract, and that the Design-Builder meets 
its DBE goal. These efforts shall include but not be limited to the following: 
(a) Negotiating in good faith to attempt to finalize a Subcontract/ Consultant/ Subconsultant / Supply/ 
Service Provider agreement with DBEs committed to prior to Contract award; 
(b) Continuing to provide assistance to DBE Subcontractors/ Consultant/ Subconsultant / Suppliers/ 
Service Providers in obtaining bonding, lines of credit, etc., if required by the contract; 
(c) Notifying a DBE in writing of any potential problem and attempting to resolve the problem prior 
to formally requesting Department’s statement of no objection to substitute the DBE; 
(d) As with all Subcontractors/ Consultants/ Subconsultants/ Suppliers/ Service Providers, timely 
payment of all monies due and owing to DBE Subcontractors/ Consultants/ Subconsultants/ Suppliers/ 
Service Providers; 
(f) Timely submittal of "Good Faith Efforts" information and documentation to Department 
throughout the contract, as contracts are let and new vendors, subcontractors, Subconsultants, suppliers 
and service providers are selected; 
(g) Informing Department in a timely manner of any problems anticipated in attaining the DBE 
participation goal committed to in the Proposal; and 
(h) If the Design-Builder or any of its Contractors/ Subcontractors/ Consultants/ Subconsultants/ 
Suppliers/ Service Providers requests a substitution of a DBE firm, the Design-Builder or its 
Contractors/ Subcontractors/ Consultants/ Subconsultants/ Suppliers/ Service Providers must exert 
good faith efforts to replace the DBE firm with another DBE firm, subject to Department’s statement 
of no objection. 

[Date] E-7 
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I. APPLICABILITY TO DBE BIDDERS/PROPOSERS 
These good faith efforts requirements also apply to DBE Bidders/Proposers for Contracts. The work 
proposed to be performed with its own work force as well as work committed to DBE Subcontractors, 
Consultants, Subconsultants, Suppliers and Service Providers will count toward the contract-specific 
goal.  
J. DBE CONTRACTS 
Whenever a DBE (including DBEs) is selected as a Subcontractor/ Consultant/ Subconsultant/ 
Supplier/ Service Provider and it has not been previously reported, the Design-Builder or designated 
Liaison Officer shall promptly provide the Department with the following information regarding the 
subcontract: 

(a) The name of the Subcontractor/ Consultant/ Subconsultant/ Supplier/ Service Provider; 

(b) The total dollar amount of the contract, subcontract, consultant, Subconsultant or supply/ service 
provider agreement; 

(c) The specific work items covered by the subcontract or the consultant/ Subconsultant supply/ service 
provider agreement; 

(d) Estimated quantities of each work item; and 

(e) Individual unit prices (if applicable). 
K. TERMINATION OF DBE CONTRACTS 
Department requires that the Design-Builder, and its Contractors, Subcontractors, Suppliers and 
Service Providers not terminate for convenience a DBE Subcontractor/Consultant/Sub-
Consultant/Supplier/Service Provider listed on the List of Proposed DBEs (or an approved substitute 
DBE) and then perform the Work of the terminated Contract with its own forces or those of an affiliate, 
without prior written consent of the Department. The request for removal must be made in writing to 
the Department. 

If a DBE Subcontractor/Consultant/Sub-Consultant/Supplier/Service Provider is terminated or fails to 
complete its work on a contract for any reason, the Design-Builder must make good faith efforts to 
find another DBE Subcontractor/Consultant/Sub-Consultant/Supplier/Service to substitute for the 
original DBE. These good faith efforts must be directed at finding another DBE to perform at least the 
same amount of work under the contract as the DBE that was terminated, to the extent needed to meet 
the contract-specified goal. 
L. BIDDER’S LIST 
A Design-Builder Bidder’s List must be submitted with the Proposal on the Price Proposal Due Date, 
and the successful Design-Builder must maintain a Bidder's List throughout the life of the Project. The 
Bidder's List must be created and maintained in accordance with 49 C.F.R §26.11(C), and identify all 
firms quoting or bidding on subcontracts and consultant/Subconsultant or supply/service provider 
agreements for this Design-Build Contract. For every firm quoting or bidding on subcontracts, and 
consultant/Subconsultant or supply/service provider agreements for this Design-Build Contract, the 
following must be obtained: 

[Date] E-8 
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(a) The firm’s name; 

(b) The firm’s address; 

(c) The firm’s status as a DBE or non-DBE; 

(d) The age of the firm; and  

(e) The annual gross receipts of the firm.  
M. EFFECT OF SUPPLEMENTAL AGREEMENTS 
The dollar amount of any Supplemental Agreement or any other contract modification that increases 
the dollar amounts of the contract or any subcontract or Subconsultant agreement will be subject to the 
DBE goal established for this project, and the Contractor and its subcontractors and Subconsultants 
will be required to solicit DBE participation for such increases. Revised total contract dollar values 
shall be reflected in the Contractor Payment and Subcontract Award Monthly Progress Reports 
submitted to Department. 
N. PROMPT PAYMENT 
The Design-Builder agrees to pay each Subcontractor, Consultant, Subconsultant, Supplier or Service 
Provider under this Design-Build Contract within ten (10) days of the Design-Builder’s receipt of 
payment from the Department for undisputed services provided by the Subcontractor, Subconsultant, 
Supplier or Service Provider. The Design-Builder must pay interest of 1-1/2 percent per month or any 
part of a month to the Subcontractor, Consultant, Subconsultant, Supplier or Service Provider on any 
undisputed amount not paid on time to the Subcontractor, Consultant, Subconsultant, Supplier or 
Service Provider. This clause applies to both DBE and non-DBE firms working on this Contract. 
O. CONSEQUENCES OF NON-COMPLIANCE 
(1). BREACH OF CONTRACT - Failure to carry out the DBE requirements specified in the Contract 
Documents constitutes a breach of contract. Department will notify the Design-Builder and the 
USDOT of such breach, including notification that the breach may result in termination of the Contract 
by Department or imposition of other appropriate sanctions. This notice is given pursuant to 49 C.F.R. 
Part 26. For purposes of this section, timely submittal means received by Department by the close of 
business on the tenth (10th) of the following month. 

(2) NOTICE - If the Design-Builder or any Subcontractor, Consultant, Subconsultant, Supplier or 
Service Provider is deemed to be in non-compliance, the Design-Builder will be informed in writing, 
by certified mail by Department that sanctions will be imposed for failure to meet DBE utilization 
goals and/or submit documentation of good faith efforts. The notice will state the specific sanction to 
be imposed. 
P. SANCTIONS 
If it is determined that the Design-Builder’s failure to meet all or part of the DBE goal is due to the 
Design-Builder’s inadequate good faith efforts throughout the life of the contract, including failure to 
submit required good faith efforts information and documentation, the Design-Builder may be subject 
to Contract termination. 

[Date] E-9 
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Q. DBE LIQUIDATED DAMAGES 
As defined in 49 C.F.R. Part 26, if it is determined that the Design-Builder’s failure to meet all or part 
of the DBE goal is due to the Design-Builder’s inadequate Good Faith Efforts, the Design-Builder may 
be required to pay DBE Liquidated Damages equal to the amount of the unmet goal.  
R. REPORTING 
(a) DBE RECORDS - The Design-Builder shall maintain records and shall require its 
Subcontractors/Consultants/Subconsultants/Suppliers/Service Providers that are utilizing DBE 
(including DBE) firms in such contracts to maintain records to verify DBE participation as set forth in 
the Proposal and as modified during the course of the Contract. Such records shall show name and 
business address of each DBE participating in the Contract, Subcontract and Consultant/Subconsultant 
or Supply/Service Provider Agreement and the total dollar amount actually paid to each DBE and the 
date of payment. 

(b) REPORTING REQUIREMENTS AND DEPARTMENT REVIEW - The Design-Builder will 
submit ongoing progress reports to Department on its payments to all its Contractors/ Subcontractors/ 
Suppliers/ Service Providers, regardless of their tier or DBE status, within ten (10) days after receiving 
payment from Department until final payment is made. The Design-Builder shall submit these progress 
reports on its payments to Contractors/ Subcontractors/ Consultants/ Subconsultants/ Suppliers/ 
Service Providers on the attached Contractor Payment Form. The Design-Builder shall submit a copy 
of each Contractor Payment Reports to the Department. 

A Summary of Contracts, Subcontracts, Consultant/ Subconsultant and Supply/ Service Provider 
Agreements Awarded shall be submitted to Department on a monthly basis, which should include the 
firm name, address, phone number, contact person, amount of the contract, subcontract, consultant/ 
Subconsultant or supply/ service provider agreement, description of work and length of the contract, 
subcontract, consultant/ Subconsultant or supply/service provider agreement. 

Department will review the Summary of Contracts, Subcontracts, Consultant/ Subconsultant and 
Supply/ Service Provider Agreements Awarded Monthly Progress Report to monitor and determine 
whether the utilization of DBE firms is consistent with the commitment of the Design-Builder, as stated 
in its Proposal. 

If it is determined that the Design-Builder's DBE utilization during performance of the Contract is not 
consistent with the commitment thereto, the Design-Builder will be requested, in writing, to submit 
evidence of its good faith efforts to meet the goal. The Design-Builder shall be given ten (10) working 
days to submit this documentation. Failure to respond shall place the Design-Builder in Non-
Compliance, subject to sanctions as provided in this contract herein. 

(c) SUMMARY OF SUBCONTRACTS AWARDED AND PAID REPORT - As indicated above 
in the sections on "Reporting Requirements and Department Review" and "Prompt Payment," the 
Design-Builder is required to submit: (a) a Summary of Subcontracts Awarded on a monthly basis; by 
no later ten (10) days after receiving payment from Department. 

Department reserves the right to withhold progress payment until the required reports have been 
furnished.  
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(d) QUARTERLY REVIEW/DBE WORK AND PAYMENT SCHEDULE - A review of the 
Design-Builder’s compliance with the DBE participation goal will be conducted on a quarterly basis 
as follows: 

Not later than thirty (30) days following the Notice to Proceed 1, the Design-Builder shall submit a 
“DBE Work and Payment Schedule” to the Department, which shall indicate for the entire Contract 
period a listing on a per month basis, of the DBE firms which the Design-Builder expects to utilize, 
the amount of payments expected to be made to DBEs, and the percentage of each DBE firm’s contract 
that will be completed on each month. The “DBE Work and Payment Schedule” shall be updated every 
sixty (60) days consistent with the updates to the Baseline Schedule. 

During the sixty (60) days following Design-Builder’s submittal of the “DBE Work and Payment 
Schedule”, Department will review the Contractor Payment Reports to determine if the Design-Builder 
is meeting the “DBE Work and Payment Schedule”. If the Design-Builder has not met the “DBE Work 
and Payment Schedule,” Department will notify the Design-Builder of the need for correction of DBE 
participation levels to meet the “DBE Work and Payment Schedule” by the next quarter. 

Sixty days (60) following such notice, Department will evaluate whether the Design-Builder has 
corrected DBE participation deficiencies to meet the “DBE Work and Payment Schedule”. If such 
deficiencies are not corrected and the level of DBE participation remains below that provided in the 
“DBE Work and Payment Schedule”, and the Design-Builder is unable to show it made good faith 
efforts to do so, Department may impose liquidated damages in accordance with the Contract herein. 

(e) DBE FINAL REPORT - A DBE Final Report shall be submitted with the Request for Final 
Payment. The DBE Final Report shall consist of: 

(1) A Report listing all Contractors, Subcontractors, Consultants, Subconsultants, Suppliers and 
Service Providers and DBE activity (work performed) on the Design-Build Contract; and 

(2) A Summary of Good Faith Efforts, covering the entire Design-Build Contract period if the DBE 
goal has not been met for the Contract. 

The Department shall evaluate the Contractor's Final Report and make a determination as to whether 
the Contractor made Good Faith Efforts to meet the DBE goal. The Department shall issue a Final 
Report with its determination on the Contractor's Good Faith Efforts no later than 60 days 
following the Contractor's submission of its Final Report.  

[Date] E-11 
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Division of Procurement and Contracts (Non-Architectural and Engineering Contracts): 
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Contract Goals  
26.51(d-g)  

Contract Manager Handbook: 

2.6.5 DISABLED VETERAN BUSINESS ENTERPRISE (DVBE) GOALS/SMALL 
BUSINESS (SB) GOALS/DISADVANTAGED BUSINESS ENTERPRISE (DBE) 
PARTICIPATION 

Certain businesses are eligible to be certified as a DVBE and a SB.  Firms interested in 
certification as a DVBE or SB should contact the DGS Procurement Division. 
The State of California currently has a goal to contract at least 25 percent of contract dollars with 
“certified” SB and three percent with DVBE firms. 
Caltrans also strives to increase the level of participation of disadvantaged businesses in all 
federal contracting activities.  The overall statewide annual Department DBE goal is currently 
12.5 percent.  Pursuant to federal regulations, to participate in our program qualifying firms must 
first be certified as a DBE by the Office of Business and Economic Opportunity (OBEO). 
Contract Managers have primary responsibility for setting DVBE Goals and achieving DBE 
participation.  The OBEO may assist Contract Managers in that effort. Non- competitively bid 
contracts and non-public agency contracts also are subject to the same goals. When setting goals, 
Contract Managers should evaluate: 

1. the type of work to be performed; 
2. items of work to be provided (materials, equipment, supplies, or services); and 
3. availability of subcontractors in the area where the work will be performed (OBEO 
generally recognizes a minimum of three (3) certified firms within 100 miles of the 
project to indicate sufficient subcontractor capability). 

Subcontractors must provide or perform a separate and distinct element of work that will be used 
during the term of the contract to fulfill the contract requirements.
 Names of DVBE or DBE firms can be obtained in one of the following ways: 

1. Names of certified DVBE firms can be obtained from the Cal eProcure website: 
https://caleprocure.ca.gov/pages/PublicSearch/supplier-search.aspx 

2. Access the OBEO website to find a certified DBE firm: 
http://www.dot.ca.gov/obeo 

Contract Managers requesting contracts be processed with no goals or percentages must place an 
“X” in the “No Goals” box on ADM-0360 and attach written justification approved by OBEO 
prior to the submittal of ADM-0360 to DPAC. The justification for “No Goals” must contain 
a signature block for OBEO and, if the estimated cost of the work is more than $100,000, the 
signature of the HQ Division Chief or Deputy District Director is required on the justification.  A 
list of potential certified firms that could perform as prime Contractors must be attached to the 
justification request submitted to OBEO. Refer to the ADM-0360 instructions. 

http://www.dot.ca.gov/obeo
https://caleprocure.ca.gov/pages/PublicSearch/supplier-search.aspx


 

 
 

   
   

  
  

 
 

 
 

  
 

  
 

 

 
   
   
  
   
   

   
   

 
  

 

 
 
 
 
 
 
 
 
 
 
 
 
 

If contracts are funded by state or state/local funds, Contract Managers set goals for DVBE 
subcontractor participation.  If contracts are wholly or partially funded with federal funds, 
Contract Managers set percentages for DBE subcontractor participation. Goals may be set at less 
than or greater than (even up to 100 percent) the annual goal established by Caltrans for a specific 
solicitation, project, or contract. 
Currently there is no race-conscious DBE program, which set specific DBE contract participation 
goals that prime Contractors had to meet or demonstrate Good Faith Efforts (GFE), to the 
satisfaction of Caltrans, in order to be awarded contracts as responsive and responsible bidders. 
However, we still have an obligation to the DBE community and mandate from the Federal 
Highway Administration (FHWA) to try to meet the overall statewide DBE goal of 12.5 percent 
for federally funded contracts. 

A. Setting the DBE Participation Percentage 
DPAC partners with Contract Managers in identifying whether or not DBE Participation 
is applicable by applying the following criteria: 

1. Type of work to be performed; 
2. Dollar value of the contract; 
3. Subcontractable items available; 
4. Comparison to similar contracts with a DBE participation; and 
5. Availability of DBEs in the area where the work will be performed. 

Contract Managers are strongly encouraged to set DBE Participation Percentages on contracts 
that have DBE subcontracting opportunities by applying the same criteria Contract Managers 
formerly used to set DBE goals. 
If a participation percentage is not established, a no goal justification approved by OBEO is not 
required. 



 

 
 

 
    

   
  

  
   

   
  

  
  

 
   

 
   

   
 

 
 

   

GFE – All Contracts/Subcontracts must comply 
26.53(j) 

A&E and Non-A&E Contract Boilerplate Language
 DBE Records 
A. Contractor  shall maintain records of all subcontracts entered into with 

certified DBE Subcontractor(s) and records of materiel purchased from 
certified DBE supplier(s).  The records shall show the name and business 
address of each DBE Subcontractor or vendor and the total dollar amount 
actually paid each DBE Subcontractor or vendor, regardless of tier.  The 
records shall show the date of payment and the total dollar figure paid to all 
firms.  DBE (prime) Contractor shall also show the date of work performed 
by its own forces along with the corresponding dollar value of the work.  

B. Contractor shall prepare and submit the Disadvantaged Business Enterprises 
Utilization Report (ADM-3069) form (Attachment ___) to the Contract 
Manager with every invoice (refer to Exhibit B, Budget Detail and Payment 
Provisions).   



 

 
 

  
  

  

  
   

 
 

   
 

 
   

   
 

   
  

  
  

  
  

   
  

 
 

    
 

 
  
 
 
 
 
 
 
 
 
 
 

 

Trucking 
26.55(d) 

A&E and Non-A&E Contract Boilerplate Language 
Credit for DBE trucking companies will be as follows: 

(1)  The DBE must manage and supervise the entire trucking operation for which 
it is responsible.  There cannot be a contrived arrangement for the purpose 
of meeting the DBE goal. 

(2)  The DBE must itself own and operate at least one fully licensed, insured and 
operational truck used on the Agreement. 

(3)  The DBE receives credit for the total value of the transportation services it 
provides on the Agreement using trucks it owns, insures, and operates using 
drivers it employs. 

(4)  The DBE may lease trucks from another DBE firm, including an owner-
operator who is certified as a DBE.  The DBE who leases trucks from another 
DBE receives credit for the total value of the transportation services the 
lessee DBE provides on the Agreement. 

(5)  The DBE may also lease trucks from a non-DBE firm, including an owner-
operator.  The DBE who leases trucks from a non-DBE is entitled to credit 
only for the fee or commission it receives as a result of the lease arrangement. 
The DBE does not receive credit for the total value of the transportation 
services provided by the lessee, since these services are not provided by the 
DBE. 

(6)  For the purposes of this paragraph, a lease must indicate that the DBE has 
exclusive use and control over the truck.  This does not preclude the leased 
truck from working for others during the term of the lease with the consent 
of the DBE, as long as the lease gives the DBE absolute priority for use of 
the leased truck.  Leased trucks must display the name and identification 
number of the DBE.  



 

 
 

 
  

  
    

   

      
 

    
   

 
   

Firm Ceased to be certified 
26.55(g) 

A&E and Non-A&E Boilerplate Language 
DBE Certification and De-certification Status 
A. If a DBE Subcontractor is decertified during the life of the 
Agreement, the decertified Subcontractor shall notify Contractor in writing 
with the date of decertification. If a Subcontractor becomes a certified DBE 
during the life of the Agreement, the Subcontractor shall notify Contractor 
in writing with the date of certification. 

B. Contractor shall report any changes to the Caltrans Contract Manager within 
thirty (30) days. 



 

 
 

  

 

  
    

   
 

    
      

 
   

  
  

 
   

 
 

  
   

 
   

 
 

  
 
 
 
 
 
 

 
  

  
 
 

  
 

    
   

 
 

Counting Credit 

26.55(h) 

A&E and Non-A&E Contract Boilerplate Language 
DBE Eligibility 
A. The dollar value of work performed by a DBE is credited/counted toward the goal 

only after the DBE has been paid.  
B. Credit for DBE Prime Contractors 
C. Contractor, if a certified DBE, is eligible to claim all of the work toward the goal 

except that portion of the work to be performed by non-DBE Subcontractors. 
D. Credit for Material or Supplies 

Credit for materials or supplies purchased from DBEs will be as follows: 
(1)  If the materials or supplies are obtained from a DBE manufacturer, one 

hundred percent (100%) of the cost of the materials or supplies will count 
toward the DBE goal.  A DBE manufacturer is a firm that operates or 
maintains a factory or establishment that produces, on the premises, the 
materials, supplies, articles, or equipment required under the Agreement and 
of the general character described by the specifications. 

(2)  If the materials or supplies purchased from a DBE regular dealer, sixty 
percent (60%) of the cost of the materials or supplies will count toward the 
DBE goal.  A DBE regular dealer is a firm that owns, operates or maintains 
a store, warehouse, or other establishment in which the materials, supplies, 
articles or equipment of the general character described by the specifications 
and required under the Agreement are bought, kept in stock, and regularly 
sold or leased to the public in the usual course of business.  To be a DBE 
regular dealer, the firm must be an established, regular business that engages, 
as its principal business and under its own name, in the purchase and sale or 
lease of the products in question.  A person may be a DBE regular dealer in 
such bulk items as petroleum products, steel, cement, gravel, stone or asphalt 
without owning, operating or maintaining a place of business provided in this 
paragraph. 

(3)  If the person both owns and operates distribution equipment for the products, 
any supplementing of regular dealers’ own distribution equipment shall be 
by a long-term lease agreement and not an ad hoc or Agreement by 
Agreement basis.  Packagers, brokers, manufacturers’ representatives, or 
other persons who arrange or expedite transactions are not DBE regular 
dealers within the meaning of this paragraph. 

(4)  Credit for materials or supplies purchased from a DBE which is neither a 
manufacturer nor a regular dealer will be limited to the entire amount of fees 
or commissions charged for assistance in the procurement of the materials 
and supplies, or fees or transportation charges for the delivery of materials 



 

 
 

 
   

   
 

 
   

  
 

   
 

  
  

    
 

  
     

 

  
 

 
  

 
  

   
 

 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

or supplies required on the job site, provided the fees are reasonable and not 
excessive as compared with fees charged for similar services. 

E. Credit for DBE trucking companies will be as follows: 
(1)  The DBE must manage and supervise the entire trucking operation for which 

it is responsible.  There cannot be a contrived arrangement for the purpose 
of meeting the DBE goal. 

(2)  The DBE must itself own and operate at least one fully licensed, insured and 
operational truck used on the Agreement. 

(3)  The DBE receives credit for the total value of the transportation services it 
provides on the Agreement using trucks it owns, insures, and operates using 
drivers it employs. 

(4)  The DBE may lease trucks from another DBE firm, including an 
owneroperator who is certified as a DBE.  The DBE who leases trucks from 
another DBE receives credit for the total value of the transportation services 
the lessee DBE provides on the Agreement. 

(5)  The DBE may also lease trucks from a non-DBE firm, including an 
owneroperator.  The DBE who leases trucks from a non-DBE is entitled to 
credit only for the fee or commission it receives as a result of the lease 
arrangement.  The DBE does not receive credit for the total value of the 
transportation services provided by the lessee, since these services are not 
provided by the DBE.  

(6)  For the purposes of this paragraph, a lease must indicate that the DBE has 
exclusive use and control over the truck.  This does not preclude the leased 
truck from working for others during the term of the lease with the consent 
of the DBE, as long as the lease gives the DBE absolute priority for use of 
the leased truck.  Leased trucks must display the name and identification 
number of the DBE.  



 

 
 

  
  

  

  
   

  
 

  

  
   

  
 

  
   

  

   

Prompt payment 
26.29(a) 

Non-A&E Contract Boilerplate Language 
Prompt Payment Clause 

Payment will be made in accordance with, and within the time specified in, 
Government Code Chapter 4.5, commencing with Section 927.  

A&E Contract Boilerplate Language
 Budget Details and Payments Provisions 

The Consultant will be reimbursed in arrears for services satisfactorily rendered 
and approved by the Caltrans Contract Manager, as promptly as fiscal procedures 
will permit upon receipt by the Caltrans Contract Manager of itemized invoices 
in triplicate. Separate invoices itemizing all costs are required for all work 
performed under each Task Order. 



 

 
 

  
  

   

   

   
  

 
 

    
   

 
   

 
 

   
 

 
     

 
 

  
 

  
   

  
 

   
  

  
 

  
 

  
 

  
 
 
 

Monitoring and Enforcement 
26.29(d-e) 

Non-A&E Contract Boilerplate Language 

BUDGET DETAIL AND PAYMENT PROVISIONS 
Prompt Payment Clause 
Payment will be made in accordance with, and within the time specified in, Government 
Code Chapter 4.5, commencing with Section 927.  

Invoicing and Payment 
A.  For services satisfactorily rendered and approved by Caltrans Contract Manager, and 

upon receipt and approval of the invoices, Caltrans agrees to compensate the 
Contractor in accordance with the Bid Proposal, Attachment 1 and this Exhibit B. 
Incomplete or disputed invoices shall be returned to the Contractor, unpaid, for 
correction. 

B.  In compliance with the recent passage of the revised regulation (Title 49 CFR 26.37), 
the Disadvantaged Business Enterprises Utilization Report form (ADM3069) is 
required, as specified, in this agreement.  
1.  The Contractor shall submit a Disadvantaged Business Enterprises Utilization 

Report (ADM-3069), Attachment __, with each invoice.  Also refer to Exhibit 
D, Special Terms and Conditions. 

2.  Failure to provide the Disadvantaged Business Enterprises Utilization Report 
(ADM-3069) with the invoice will result in twenty-five percent (25%) of the 
dollar value of the invoice being withheld from payment until the form is 
submitted.  The amount will be returned to Contractor when a satisfactory 
Disadvantaged Business Enterprises Utilization Report (ADM-3069) form is 
submitted to Caltrans Contract Manager. 

A&E Contract Boilerplate Language 
SCOPE OF WORK AD DELIVERABLES 
At the Caltrans Contract Manager’s direction, the Caltrans Task Order Manager shall 
assist the Caltrans Contract Manager in the monitoring and verification of the 
Consultant’s performance and deliverables.  The Caltrans Contract Manager shall have 
the ultimate responsibility and authority to verify the Consultant’s performance, cost, 
schedule, and deliverables, and verification that the acceptance and performance criteria 
and/or performance tests are satisfied.  The Caltrans Contract Manager shall verify that 
the acceptance and performance criteria and/or performance tests are satisfied prior to 
written acceptance for payment. 



 

 
 

    
   

    
  

   
  

   
 

  
 

 
 
 

   

 
 
 

 

  
 

   
  

 
  
   

  
 

   

 
    

 
    

 
 

    
  

 
 

  
  

DPAC Contract Manager’s Handbook 
4.3.4 TIMELY INVOICE PROCESSING AND INVOICE DISPUTES 
Date-stamp all invoices upon receipt. Begin the review and payment process 
immediately. In accordance with the Prompt Payment Act, the State has 45 calendar 
days to issue payment on undisputed invoices received – 15 calendar days for the 
Contract Manager to process and approve; 15 calendar days for DofA to audit and 
process; and 15 calendar days for the State Controller’s Office (SCO), in turn, to issue 
the payment warrant. Failure to meet either of these requirements will result in interest 
being assessed (as a late payment penalty). If interest were assessed due to Caltrans’ 
failure to submit the invoice to SCO, the appropriate interest would be charged to the 
Departmental division responsible for the delay of payment. 
Invoices from certified SBs, Micro Businesses, and DVBEs are handled essentially the 
same as other invoices. However, if a Contractor is currently certified with the 
Department of General Services (DGS) Office of Small Business and DVBE Services 
(OSDS), the State shall pay to the Contractor a late payment penalty of 0.25 percent of 
the amount due, per calendar day, from the required payment date. Caltrans does have, 
however, the same 15 calendar day timeframe to dispute invoices. Contract Managers 
shall promptly respond to all subcontractor or supplier inquiries regarding the status of 
payments made to prime contractors. 

If Contractors offer discounts for prompt payment of invoices, Contract Managers 
should make concerted efforts to take advantage of the discounts. 
If a Contract Manager disputes any portion of the invoice and decides to withhold 
payment on that part of the invoice (for example, the work performed was not 
satisfactory or not performed at all), the Contract Manager must notify the Contractor 
in writing about the item(s) in dispute, the monetary amount of the dispute, and what 
actions, if any, are required to resolve the dispute. Payment to Contractors should not 
be authorized if work has not been completed to a Contract Manager’s satisfaction. 
The Contract Manager cannot withhold the entire invoice amount, but only the amount 
for items being disputed. Use Invoice Dispute Notification (STD. 209) as notices of 
invoice disputes. 
Timely filing of Invoice Dispute Notification (STD. 209), will “stop the clock” on 
processing invoices when there are disputes. An invoice dispute effectively interrupts 
the required payment date for prompt payment. Vendors must be notified of an invoice 
dispute within 15 working days of invoice receipt or delivery of the goods or services, 
whichever is later. Failure to notify Contractors, in writing, of invoice disputes within 
the required time frame will cause invoices to be handled as undisputed invoices and 
thus may cause the State to be assessed interest for any charges not automatically paid 
within the required 45 calendar days. 
The Contract Manager shall approve invoices, if all information is correct and accounted 
for, by signing, dating, and writing “approved for payment”, and contract number on all 
three invoice copies. Upon approval, Contract Managers prepare and send two invoice 
packages to DofA: one for processing to the SCO, who issue payment warrants to 



 

 
 

   
 

   

  
 

  
 
 
 

  
   

 
  

 

  
 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Contractor; and one for DofA’s records (Contract Managers keep the third one in their 
contract files). 
Invoice packages must include the following information: 

•  Receiving records (FA1226A) completed with all requested information, including 
proper cost and charge coding information (source district, source unit, charge 
district, object code, expenditure authorization (EA), and funding FY), and legible 
name and phone number information for DofA to use if needed (or all of the above 
information may be recorded on a blank portion of the invoice);  • Invoices with 
original signatures of Contract Manager and Contractor. If the dollar amount being 
approved differs from the invoiced amount, Contract Manager should indicate on the 
invoice the changes. A notation, such as “Approval as indicated”, should be written 
above Contract Manager’s signatures; and  

•  Copies of written notices to Contractor if invoices are not being paid in full as 
submitted.  

Forward invoice packages, including all applicable documentation, to DoA – Office of 
Accounts Payable. Consult the CAL-Card Handbook if paying invoices by CAL-Card. 



 

 
 

  
  

    
 

  
 

 

  
  

 
  

 
  

 
  

   
   

 
 

  
 

 

  
   

 
 

  

     

   
 

  
 

   

  
  

 
      

Monitoring and Enforcement 
26.37(b) 

Non A&E Contract Boilerplate Language 
Invoicing and Payment 
In compliance with the recent passage of the revised regulation (Title 49 CFR 26.37), the 
Disadvantaged Business Enterprises Utilization Report form (ADM3069) is required, as 
specified, in this agreement.  

1.  The Contractor shall submit a Disadvantaged Business Enterprises Utilization Report 
(ADM-3069), Attachment __, with each invoice.  Also refer to Exhibit D, Special Terms 
and Conditions. 

2.  Failure to provide the Disadvantaged Business Enterprises Utilization Report (ADM-
3069) with the invoice will result in twenty-five percent (25%) of the dollar value of the 
invoice being withheld from payment until the form is submitted.  The amount will be 
returned to Contractor when a satisfactory Disadvantaged Business Enterprises Utilization 
Report (ADM-3069) form is submitted to Caltrans Contract Manager. 

A&E Contract Boilerplate Language
 Budget Detail and Payment Provisions 
In compliance with 49 CFR 26.37, revised on February 28, 2011, a Disadvantaged Business 
Enterprises Utilization Report (form ADM3069) is required, as specified in this Agreement. 

1. The Consultant shall submit a Disadvantaged Business Enterprises Utilization 
Report (form ADM-3069), Attachment 5, with each invoice.  Also refer to Exhibit D, 
Special Terms and Conditions. 

2.  Failure to provide the Disadvantaged Business Enterprises Utilization Report (form ADM-
3069) with the invoice will result in twenty-five percent (25%) of the dollar value of the 
invoice being withheld from payment until the form is submitted.  The amount will be 
returned to the Consultant when a satisfactory Disadvantaged Business Enterprises 
Utilization Report (form ADM-3069) is submitted to the Caltrans Contract Manager. 

DPAC Contract Manager Handbook 

4.1 OVERVIEW   

The Contract Manager is an authorized representative of the State of California and 
responsible for the administration of contracts and monitoring/documenting Contractors’ 
performance. The requesting unit designates a Contract Manager who will manage and 
monitor the contract.  
Contract Managers: 

•  Perform administrative tasks ranging from requesting contract services to 
authorizing final payment for satisfactorily completed services to maintaining 
contract documentation.  

•  Make timely requests for contract amendments or renewals, if necessary. 



 

 
 

   
   

    
    
    

   
   

•  Play a critical role in defining, monitoring, and evaluating the performance of 
Contractors from commencement of work to completion of the evaluation. 

•  Are authorized Departmental representatives when dealing with Contractors.  
•  Act as liaisons with Contractors. 
•  Decide whether or not the State is getting fair value for taxpayers’ money paid 

for Contractors’ services. 



 

 
 

  
  

   
   

 
   

  
 

 
   

  
  

  

  

   
   

 
 

  
 

    
   

 
 

   
 

 
  

  
 

  
   

    
  

  

  
  

Good Faith Efforts (GFE) 
26.53(a)(b) 

Non A&E Solicitation Language: 
Proposer shall complete and submit Attachment ___, Bidder/Proposer Disadvantaged Business 
Enterprise (DBE) Good Faith Efforts Documentation for detailed information and the required 
forms.  Required forms will be made a part of the Agreement.  Failure to meet the DBE goal or 
Good Faith Effort requirements and provide required DBE participation will result in the bid 
being rejected as non-responsive. 
Attachment         
For Use in Contracts with Federal dollars. Delete if not applicable 
Bidder/Proposer Disadvantaged Business Enterprise (DBE) Good Faith Efforts Documentation 
ADM-0312F 

A&E Boilerplate Language: 
DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM PARTICIPATION 
WITHOUT GOALS 

A. This Agreement is subject to Title 49, Code of Federal Regulations, Part 
26 (49 CFR 26) entitled “Participation by Disadvantaged Business Enterprises in 
Department of Transportation Financial Assistance Programs,” in the award and 
administration of federally assisted Agreements.  The regulations in their entirety 
are incorporated by this reference and made part of this Agreement as if attached 
hereto.  

B.  There is no specific contract goal for DBE participation in this Agreement.  
However, the Consultant will still be required to submit a Disadvantaged Business  
Enterprises Utilization Report (form ADM-3069), Attachment __, with each  
invoice (also refer to Exhibit B, Budget Detail and Payment Provisions).  

C.  It is the policy of Caltrans that DBEs, as defined in 49 CFR 26, shall be encouraged  
to participate in the performance of Agreements financed in whole or in part with  
federal funds to assist the State in meeting its federally mandated overall annual  
DBE goal.  Consultant shall ensure that DBEs have an opportunity to participate in  
the performance of this Agreement and shall take all necessary and reasonable  
steps, as set forth in 49 CFR 26, for this assurance.  Consultant shall not  
discriminate on the basis of race, color, national origin, or sex in the award and  
performance of subcontracts.  Failure to carry out the requirements of this  
paragraph shall constitute a breach of Agreement and may result in termination of  
this Agreement or other remedies Caltrans may deem appropriate.  

D. In order to ascertain whether or not the overall annual DBE goal is achieved,  
Caltrans tracks DBE participation on all federal-aid contracts.  The Disadvantaged  
Business Enterprise (DBE) Information form (ADM 0227F A&E) is attached as  
Attachment ___ and incorporated as part of this Agreement.  



 

 
 

   
 

 

    
  

   

E.  Consultant shall notify the Caltrans Contract Manager, in writing, of any changes 
to its anticipated DBE participation.  This notice should be provided prior to the 
commencement of that portion of the work. 

F.  Any subcontract entered into between the Consultant and Subconsultant(s) as a 
result of this Agreement shall contain all of the provisions of this section. 



 

 
 

  
  

  

   

 
  

 
   

  
    

  
  

  
   
  

 
   

 
  
  
   
   
   
  

 
  

  
  

 
   

 
  

 
 

   

  
  

 
   

Termination, Substitution of DBEs after contract award 
26.53(f) 

Non-A&E Contract Boilerplate Language

 Termination of DBE 

A.  Contractor shall not terminate a DBE Subcontractor, supplier or, if applicable, a trucking 
company, listed in the original bid/proposal without the prior written approval of the 
Contract Manager. This includes work that a prime contractor can perform with its own 
forces, or with a non-DBE firm, or another DBE firm. 

B.  Prior to the termination request, the prime contractor must notify the DBE, in writing, of 
the intent to terminate allowing for five days of response time in opposition of the 
rejection. 

C.  The prime contractor must have good cause in which to terminate the DBE firm.  A good 
cause includes: 

1. The DBE fails or refused to execute a written contract. 
2. The DBE fails or refuses to perform the work consistent with normal industry 
standards. 
3. The DBE fails or refuses to meet the prime contractor’s nondiscriminatory bond 
requirements. 
4. The DBE becomes bankrupt or has credit unworthiness. 
5. The DBE is ineligible to work because of suspension and debarment. 
6. It has been determined that the DBE is not a responsible contractor. 
7. The DBE voluntarily withdraws, with written notification, from the contract. 
8. The DBE is ineligible to receive credit for the type of work required. 
9. The DBE owner dies or becomes disabled resulting in the inability to perform the 
work on the contract. 
10. Or other documented compelling reason. 

D.  The Contractor must make an adequate GFE to find another certified DBE Subcontractor 
to substitute for the original DBE.  The GFE shall be directed at finding another DBE to 
perform at least the same amount of work under the Agreement as the DBE that was 
substituted or terminated to the extent needed to meet the established contract goal for 
DBE participation.  

E.  Noncompliance by Contractor with the requirements of this section is considered a 
material breach of this Agreement and may result in termination of the Agreement or other 
such appropriate remedies for a breach of this Agreement as Caltrans deems appropriate.    

DBE Substitutions 

A. Contractor shall not substitute or add a subcontractor, supplier or, if applicable, a trucking 
company, listed in the original bid/proposal without the prior written approval of the 
Contract Manager. This includes work that a prime contractor can perform with its own 
forces, or with a non-DBE firm, or another DBE firm. 



 

 
 

  
   

  
     

  
   
   

 
  

 
  
  
   
   
  
   

 
  

    

 
 

 
  

 
   

 
   

   
  

    
  

  
  

 
 

   
 

  

B. Prior to the substitution request, the prime contractor must notify the DBE, in writing, of 
the intent to substitute allowing for five days of response time in opposition of the 
rejection. 

C. The prime contractor must have good cause in which to substitute the DBE firm.   A good 
cause includes: 

1.  The DBE fails or refused to execute a written contract. 
2.  The DBE fails or refuses to perform the work consistent with normal industry 

standards. 
3.  The DBE fails or refuses to meet the prime contractor’s nondiscriminatory bond 

requirements. 
4.  The DBE becomes bankrupt or has credit unworthiness. 
5.  The DBE is ineligible to work because of suspension and debarment. 
6.  It has been determined that the DBE is not a responsible contractor. 
7.  The DBE voluntarily withdraws, with written notification, from the contract. 
8.  The DBE is ineligible to receive credit for the type of work required. 
9.  The DBE owner dies or becomes disabled resulting in the inability to perform the 

work on the contract. 
10. Or other documented compelling reason. 

D. The Contractor must make an adequate GFE to find another certified DBE 
Subcontractor to substitute for the original DBE.  The GFE shall be directed at finding 
another DBE to perform at least the same amount of work under the Agreement as the 
DBE that was substituted to the extent needed to meet the established contract goal for 
DBE participation.  

E. Noncompliance by Contractor with the requirements of this section is considered a 
material breach of this Agreement and may result in termination of the Agreement or other 
such appropriate remedies for a breach of this Agreement as Caltrans deems appropriate. 

F.  The requirement that DBEs must be certified by the bid opening date does not apply to 
DBE substitutions after award of the Agreement.  DBEs substituted after award must be 
certified at the time of the substitution. 

G. At a minimum, Contractor’s substitution request to Caltrans Contract Manager must 
include a: 

1.  Written explanation of the substitution reason; and if applicable, Contractor must 
also include the reason a non-DBE Subcontractor is proposed for use.   

2.  Written description of the substitute business enterprise, include its business status, 
DBE certification number, and status as a sole proprietorship, partnership, 
corporation, or other entity. 

3.  Written notice detailing a clearly defined portion of the work identified both as a 
task and as a percentage share/dollar amount of the overall Agreement that the 
substitute firm will perform. 



 

 
 

   
  

  
   

   
   

  
   

 
  

 
  

  
 

 
 
 

  

  
  

    
  

  
 
 

 
    

 
 

 
    

  
 

   
  

    
 

  
    

  
    

H. Prior to the approval of Contractor’s substitution request, Caltrans Contract Manager must 
give written notice to the Subcontractor being substituted by Contractor.  A copy of the 
notice sent by Caltrans Contract Manager must be sent to the Division of Procurement and 
Contracts (DPAC).  The notice must do all of the following: 

1.  Give the reason Contractor is requesting substitution of the listed subcontractor; 
2.  Give the listed subcontractor five (5) working days within which to submit written 

objections to DPAC and copies to Caltrans Contract Manager; 
3.  Notify the subcontractor that if a written objection is not received or received past 

the due date, such failure will constitute consent to the substitution; and  
4.  Be served by certified or registered mail to the last known address of the listed 

Subcontractor.  
I.  The listed subcontractor, who has been so notified, shall have five (5) working days within 

which to submit written objections to the substitution to Caltrans Contract Manager. 
Failure to submit a written objection shall constitute the listed Subcontractor’s consent to 
the substitution. 
If written objections are filed by the listed Subcontractor, DPAC will render a written 
decision.  DPAC shall give written notice of at least five (5) working days to the listed 
Subcontractor of a hearing by Caltrans on Contractor’s request for substitution. 

A&E Contract Boilerplate Language:
 Termination of DBE 

A. In conformance with 49 CFR 26.53 (f) (1) and 26.53 (f) (2): 
1.  Consultant shall not terminate for convenience a listed DBE Subconsultant and then 

perform that work with its own forces (personnel), or those of an affiliate, unless 
Consultant has received prior written authorization from the Caltrans Contract 
Manager to perform the work with other forces (other than Consultant’s own 
personnel) or to obtain materials from other sources; 

2.  If a DBE Subconsultant is terminated or fails to complete its work for any reason, 
Consultant will be required to make GFE to replace the original DBE Subconsultant 
with another DBE Subconsultant to the extent needed to meet the Agreement goal. 

B. Noncompliance by Consultant with the requirements of this section is considered 
a material breach of this Agreement and may result in termination of the Agreement or 
other such appropriate remedies for a breach of this Agreement as Caltrans deems 
appropriate.  

DBE Substitutions 
A.  Consultant may not substitute a listed DBE Subconsultant, supplier or, if applicable, a 

trucking company, without the prior written approval of the Caltrans Contract Manager. 
Failure to obtain approval of substitute Subconsultants before work is performed, supplies 
are delivered, or services are rendered may result in payment being denied by Caltrans. 

B.  Consultant must make an adequate good faith effort (GFE) to find another certified DBE 
Subconsultant to substitute for the original DBE Subconsultant.  GFE shall be directed at 
finding another DBE Subconsultant to perform at least the same amount of work under 



 

 
 

 
   

  
  
  

   
  

  
 

 
 

 
  
  
 

 
  

  
  

  
  

 
  

 
  

 
 

   
  

  
    

   
 

   
   
  

  
   

 

the Agreement as the DBE Subconsultant that was substituted or terminated to the extent 
needed to meet the contract goal for DBE participation established for the Agreement. 

C.  The requirement that DBEs must be certified by the Statement of Qualification due date 
does not apply to DBE substitutions after award of the Agreement.  DBEs substituted after 
award must be certified at the time of the substitution. 

D. Consultants shall submit requests for substitution to the Caltrans Contract Manager. 
Authorization to use other Subconsultants or suppliers may be requested for the following 
reasons: 

1.  Listed DBE, after having had a reasonable opportunity to do so, fails or refuses to 
execute a written Agreement, when such written Agreement, based upon the terms and 
conditions for this Agreement or on the terms of such Subconsultant’s or supplier’s 
written proposal, is presented by Consultant. 

2.  Listed DBE becomes bankrupt or insolvent. 
3.  Listed DBE fails or refuses to perform subcontract or furnish listed materials.  
4.  Consultant stipulated that a bond was a condition of executing subcontract and listed 

DBE Subconsultant failed or refuses to meet the bond requirements of Consultant. 
5.  Work performed by listed Subconsultant is substantially unsatisfactory and is not in 

substantial conformance with scope of work to be performed, or Subconsultant is 
substantially delaying or disrupting the progress of work. 

6.  When it would be in the best interest of the State. 
E. At a minimum, Consultant’s substitution request to the Caltrans Contract Manager 
must include a:  

1.  Written explanation of the substitution reason and, if applicable, Consultant must also 
include the reason a non-DBE Subconsultant is proposed for use. 

2.  Written description of the substitute business enterprise, including its business status, 
DBE certification number, and status as a sole proprietorship, partnership, corporation, 
or other entity. 

3.  Written notice detailing a clearly defined portion of the work identified both as a task 
and as a percentage share/dollar amount of the overall Agreement that the substitute 
firm will perform. 

F. Prior to the approval of Consultant’s substitution request, the Caltrans Contract 
Manager must give written notice to the Subconsultant being substituted by Consultant. 
A copy of the notice sent by the Caltrans Contract Manager must be sent to the Division 
of Procurement and Contracts (DPAC).  The notice must do all of the following: 

1.  Give the reason Consultant is requesting substitution of the listed Subconsultant; 
2.  Give the listed Subconsultant five working days within which to submit written 

objections to DPAC and copies to the Caltrans Contract Manager; 
3.  Notify the Subconsultant that if a written objection is not received or received past the 

due date, such failure will constitute consent to the substitution; and  



 

 
 

  
 

    
 

 
  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

4.  Be served by certified or registered mail to the last known address of the listed 
Subconsultant.  

The listed Subconsultant, who has been so notified, shall have five working days within 
which to submit written objections of the substitution to the Caltrans Contract Manager. 
Failure to submit a written objection shall constitute the listed Subconsultant’s consent to 
the substitution. 

G.  If written objections are filed by the listed Subconsultant, DPAC will render a written 
decision.  DPAC shall give written notice of at least five (5) working days to the listed 
Subconsultant of a hearing by Caltrans on Consultant’s request for substitution.  



 

 
 

 

 

  

   

   
   

    
  

 
   

  
  

   
   

 
  

  
   

  
  

  
 

  
   

  
 
 

 
   

 
  

  
  

   
 

  
   

 
   

DBE Credit 

26.53(i) 

Non-A&E Contract Boilerplate Language 

DBE Eligibility 

A. The dollar value of work performed by a DBE is credited/counted toward the goal only 
after the DBE has been paid. 

B. Credit for DBE Prime Contractors 
C. Contractor, if a certified DBE, is eligible to claim all of the work toward the goal except 

that portion of the work to be performed by non-DBE Subcontractors. 
D. Credit for Material or Supplies 

Credit for materials or supplies purchased from DBEs will be as follows: 
(1)  If the materials or supplies are obtained from a DBE manufacturer, one hundred 

percent (100%) of the cost of the materials or supplies will count toward the DBE 
goal.  A DBE manufacturer is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, articles, or 
equipment required under the Agreement and of the general character described by the 
specifications. 

(2)  If the materials or supplies purchased from a DBE regular dealer, sixty percent (60%) 
of the cost of the materials or supplies will count toward the DBE goal.  A DBE regular 
dealer is a firm that owns, operates or maintains a store, warehouse, or other 
establishment in which the materials, supplies, articles or equipment of the general 
character described by the specifications and required under the Agreement are 
bought, kept in stock, and regularly sold or leased to the public in the usual course of 
business.  To be a DBE regular dealer, the firm must be an established, regular 
business that engages, as its principal business and under its own name, in the purchase 
and sale or lease of the products in question.  A person may be a DBE regular dealer 
in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt 
without owning, operating or maintaining a place of business provided in this 
paragraph. 

(3)  If the person both owns and operates distribution equipment for the products, any 
supplementing of regular dealers’ own distribution equipment shall be by a long-term 
lease agreement and not an ad hoc or Agreement by Agreement basis.  Packagers, 
brokers, manufacturers’ representatives, or other persons who arrange or expedite 
transactions are not DBE regular dealers within the meaning of this paragraph. 

(4)  Credit for materials or supplies purchased from a DBE which is neither a manufacturer 
nor a regular dealer will be limited to the entire amount of fees or commissions charged 
for assistance in the procurement of the materials and supplies, or fees or 
transportation charges for the delivery of materials or supplies required on the job site, 
provided the fees are reasonable and not excessive as compared with fees charged for 
similar services. 



 

 
 

   
    

  
 

  
 

  
  

   
 
 

  
    

     
 

 
  

   
 

  
  

 

  

   
 

 
 
 
 
 
 
 
 
 
 
  

  

E. Credit for DBE trucking companies will be as follows: 
(1)  The DBE must manage and supervise the entire trucking operation for which it is 

responsible.  There cannot be a contrived arrangement for the purpose of meeting the 
DBE goal. 

(2)  The DBE must itself own and operate at least one fully licensed, insured and 
operational truck used on the Agreement. 

(3)  The DBE receives credit for the total value of the transportation services it provides 
on the Agreement using trucks it owns, insures, and operates using drivers it employs. 

(4)  The DBE may lease trucks from another DBE firm, including an owneroperator who 
is certified as a DBE.  The DBE who leases trucks from another DBE receives credit 
for the total value of the transportation services the lessee DBE provides on the 
Agreement. 

(5)  The DBE may also lease trucks from a non-DBE firm, including an owneroperator. 
The DBE who leases trucks from a non-DBE is entitled to credit only for the fee or 
commission it receives as a result of the lease arrangement.  The DBE does not receive 
credit for the total value of the transportation services provided by the lessee, since 
these services are not provided by the DBE.  

(6)  For the purposes of this paragraph, a lease must indicate that the DBE has exclusive 
use and control over the truck.  This does not preclude the leased truck from working 
for others during the term of the lease with the consent of the DBE, as long as the lease 
gives the DBE absolute priority for use of the leased truck.  Leased trucks must display 
the name and identification number of the DBE.  

A&E Contract Boilerplate Language 

A. Credit for DBE Prime Consultants 
Consultant, if a certified DBE, is eligible to claim all of the work toward the goal except 
that portion of the work to be performed by non-DBE Subconsultants. 



 

 
 

   

 

   

   

      
   

    
          

 
   

   
  

   
   

 
 

  
   

  
  

  
 

  
  

  
 
 

 
  

 
  

  
  

   
 

  
  

  
   

DBE Credit 

26.55(a) 

Non-A&E Contract Boilerplate Language 

DBE Eligibility 

A. The dollar value of work performed by a DBE is credited/counted toward the goal only 
after the DBE has been paid. 

B. Credit for DBE Prime Contractors 
C. Contractor, if a certified DBE, is eligible to claim all of the work toward the goal except 

that portion of the work to be performed by non-DBE Subcontractors. 
D. Credit for Material or Supplies 

Credit for materials or supplies purchased from DBEs will be as follows: 
(1)  If the materials or supplies are obtained from a DBE manufacturer, one hundred 

percent (100%) of the cost of the materials or supplies will count toward the DBE 
goal.  A DBE manufacturer is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, articles, or 
equipment required under the Agreement and of the general character described by the 
specifications. 

(2)  If the materials or supplies purchased from a DBE regular dealer, sixty percent (60%) 
of the cost of the materials or supplies will count toward the DBE goal.  A DBE regular 
dealer is a firm that owns, operates or maintains a store, warehouse, or other 
establishment in which the materials, supplies, articles or equipment of the general 
character described by the specifications and required under the Agreement are 
bought, kept in stock, and regularly sold or leased to the public in the usual course of 
business.  To be a DBE regular dealer, the firm must be an established, regular 
business that engages, as its principal business and under its own name, in the purchase 
and sale or lease of the products in question.  A person may be a DBE regular dealer 
in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt 
without owning, operating or maintaining a place of business provided in this 
paragraph. 

(3)  If the person both owns and operates distribution equipment for the products, any 
supplementing of regular dealers’ own distribution equipment shall be by a long-term 
lease agreement and not an ad hoc or Agreement by Agreement basis.  Packagers, 
brokers, manufacturers’ representatives, or other persons who arrange or expedite 
transactions are not DBE regular dealers within the meaning of this paragraph. 

(4)  Credit for materials or supplies purchased from a DBE which is neither a manufacturer 
nor a regular dealer will be limited to the entire amount of fees or commissions charged 
for assistance in the procurement of the materials and supplies, or fees or 
transportation charges for the delivery of materials or supplies required on the job site, 
provided the fees are reasonable and not excessive as compared with fees charged for 
similar services. 



 

 
 

   
     

 
 

  
 

   
  

  

 
  

   
     

 
  

  
 

  
  

 

  

  
   

  
  

  
  

  
 

  
  

  
    

 
   

 
 

  
 

E. Credit for DBE trucking companies will be as follows: 
(1)  The DBE must manage and supervise the entire trucking operation for which it is 

responsible.  There cannot be a contrived arrangement for the purpose of meeting the 
DBE goal. 

(2)  The DBE must itself own and operate at least one fully licensed, insured and 
operational truck used on the Agreement. 

(3)  The DBE receives credit for the total value of the transportation services it provides 
on the Agreement using trucks it owns, insures, and operates using drivers it employs. 

(4)  The DBE may lease trucks from another DBE firm, including an owneroperator who 
is certified as a DBE.  The DBE who leases trucks from another DBE receives credit 
for the total value of the transportation services the lessee DBE provides on the 
Agreement. 

(5)  The DBE may also lease trucks from a non-DBE firm, including an owneroperator. 
The DBE who leases trucks from a non-DBE is entitled to credit only for the fee or 
commission it receives as a result of the lease arrangement.  The DBE does not receive 
credit for the total value of the transportation services provided by the lessee, since 
these services are not provided by the DBE.  

(6)  For the purposes of this paragraph, a lease must indicate that the DBE has exclusive 
use and control over the truck.  This does not preclude the leased truck from working 
for others during the term of the lease with the consent of the DBE, as long as the lease 
gives the DBE absolute priority for use of the leased truck.  Leased trucks must display 
the name and identification number of the DBE.  

 Payment to DBE and Non-DBE Subcontractor(s) 

A. Contractor shall pay its DBE Subcontractor(s) and non-DBE Subcontractor(s)  
within ten (10) calendar days from receipt of each payment made to Contractor by  
the State.  

B. Prior to the fifteenth of each month, Contractor shall submit documentation to the  
Caltrans Contract Manager showing the amount paid to DBE trucking companies  
listed in Contractor’s DBE information.  This monthly documentation shall  
indicate the portion of the revenue paid to DBE trucking companies, which is  
claimed toward DBE participation.  Contractor shall also obtain and submit  
documentation to the Caltrans Contract Manager showing the amount paid by  
DBE trucking companies to all firms, including owner-operators, for the leasing  
of trucks.  The DBE who leases trucks from a non-DBE is entitled to credit only  
for the fee or commission it receives as a result of the lease arrangement. The  
records must confirm that amount of credit claimed toward DBE participation  
conforms to the requirements of Section 23 below entitled, “DBE Substitutions.”  

C. Contractor shall also submit to the Caltrans Contract Manager documentation  
showing the truck number, name of owner, California Highway Patrol CA number  
and if applicable, the DBE certification number of the truck owner for all trucks  
used during that month for which DBE participation will be claimed.  This  



 

 
 

 
   

  
  
  

  
 

 
 

 

  
    

  
 

   
     

 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

documentation shall be submitted on the Monthly DBE Trucking Verification 
form provided to Contractor by the Caltrans Contract Manager 

D. Contractor shall return all moneys withheld in retention from a Subcontractor 
within thirty (30) days after receiving payment for work satisfactorily completed, 
even if other Agreement work is not completed and has not been accepted in 
conformance with the terms of the Agreement.  This requirement shall not be 
construed to limit or impair any contractual, administrative, or judicial remedies 
otherwise available to Contractor or Subcontractor in the event of a dispute 
involving late payment or nonpayment to Contractor or deficient subcontract 
performance or noncompliance by a Subcontractor. 

A&E Contract Boilerplate Language 
DBE Eligibility 

A. The dollar value of work performed by a DBE is credited/counted toward the goal only 
after the DBE has been paid. 

B. Credit for DBE Prime Consultants 
Consultant, if a certified DBE, is eligible to claim all of the work toward the goal except 
that portion of the work to be performed by non-DBE Subconsultants. 



 

 
 

 

 

  

   

   
  

   
   

 
  

 
 

 
   

 
  

 
  

    
 
 

  
  

   
 

   
  

 

  
  

  
   

 
 

   
  

     
 

Commercially Useful Function 

26.55(c) 

Non-A&E Contract Boilerplate Language 

Performance of DBE Contractors and other DBE Subcontractors/Suppliers 

A. A DBE performs a Commercially Useful Function (CUF) when it is responsible for 
execution of the work of the Agreement and is carrying out its responsibilities by actually 
performing, managing, and supervising the work involved.  To perform a CUF, the DBE 
must also be responsible for materials and supplies used on the Agreement, for negotiating 
price, determining quality and quantity, ordering the material, and installing (where 
applicable) and paying for the material itself.  To determine whether a DBE is performing 
a CUF, evaluate the amount of work subcontracted, industry practices, whether the amount 
the firm is to be paid under the Agreement is commensurate with the work it is actually 
performing, and other relevant factors. 

B. A DBE does not perform a CUF if its role is limited to that of an extra participant in a 
transaction, Agreement, or project through which funds are passed in order to obtain the 
appearance of DBE participation.  In determining whether a DBE is such an extra 
participant, examine similar transactions, particularly those in which DBEs do not 
participate. 

C. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) of the 
total cost of its Agreement with its own work force, or the DBE subcontracts a greater 
portion of the work of the Agreement than would be expected on the basis of normal 
industry practice for the type of work involved, presume that it is not performing a CUF. 

D. DBE subcontractors shall perform the work and supply the materials which they have listed 
in their response to the Agreement award requirements specified in the form ADM-0227f, 
attached, unless Contractor has received prior written authorization to perform the work 
with other forces or to obtain the materials from other sources as set forth in the Section 
23 below entitled, “DBE Substitution”. 

E. Contractor shall not be entitled to any payment for such work or material unless it is 
performed or supplied by the listed DBE or by other forces (including those of Contractor) 
pursuant to prior written authorization of the Contract Manager. 

A&E Contract Boilerplate Language 
Credit for Material or Supplies 
Credit for materials or supplies purchased from DBEs will be as follows: 
1.  If the materials or supplies are obtained from a DBE manufacturer, one hundred percent 

(100%) of the cost of the materials or supplies will count toward the DBE goal.  A DBE 
manufacturer is a firm that operates or maintains a factory or establishment that produces, 
on the premises, the materials, supplies, articles, or equipment required under the 
Agreement and of the general character described by the specifications. 

2.  If the materials or supplies are purchased from a DBE regular dealer, sixty percent (60%) 
of the cost of the materials or supplies will count toward the DBE goal.  A DBE regular 



 

 
 

  
 
 

  
   

 
 

 
 

   
   

 
  

  
     

  
 

  
     

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

dealer is a firm that owns, operates or maintains a store, warehouse, or other establishment 
in which the materials, supplies, articles or equipment of the general character described 
by the specifications and required under the Agreement are bought, kept in stock, and 
regularly sold or leased to the public in the usual course of business.  To be a DBE regular 
dealer, the firm must be an established, regular business that engages, as its principal 
business and under its own name, in the purchase and sale or lease of the products in 
question.  A person may be a DBE regular dealer in such bulk items as petroleum products, 
steel, cement, gravel, stone or asphalt without owning, operating or maintaining a place of 
business provided in this paragraph. 

3.  If the person both owns and operates distribution equipment for the products, any 
supplementing of regular dealers’ own distribution equipment shall be by a long-term lease 
agreement and not an ad hoc or Agreement by Agreement basis.  Packagers, brokers, 
manufacturers’ representatives, or other persons who arrange or expedite transactions are 
not DBE regular dealers within the meaning of this paragraph. 

4.  Credit for materials or supplies purchased from a DBE that is neither a manufacturer nor a 
regular dealer will be limited to the entire amount of fees or commissions charged for 
assistance in the procurement of the materials and supplies, or fees or transportation 
charges for the delivery of materials or supplies required on the job site, provided the fees 
are reasonable and not excessive as compared with fees charged for similar services. 
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California Department of Transportation DBE Program Plan 

PART III: Federal Transit Administration DBE Program Plan 

A. Prompt Payment §26.29 
All federal-aid and USDOT federally-assisted projects include a specification that directs 
bidders’ attention to California Public Contract Code (CPCC) Sections 10262 and 10262.5. 
These CPCC sections direct prime contractors to pay all subcontractors for work within 
seven days of the prime contractor’s receipt of progress payment for the subcontractor’s 
work.  This clause applies to both DBE and non-DBE subcontracts. 

Caltrans reserves the right to withhold progress payments from the prime contractor in the 
event prompt payment is not adhered to.  The following are examples of prompt payment 
clauses within Caltrans’ contracting language: 

- Division of Rail and Mass Transportation: Exhibit C Master Agreement (See 
Attachment I.) 

- Division of Transportation Planning: 2015 Regional Planning Handbook 
http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index_files/RPH_Final_May-2015.pdf 

Retainage: §26.29(b) 

All federal-aid and USDOT-assisted projects include a specification that Caltrans will not 
withhold retainage from the prime contractor, and that the prime contractor, and any of its 
subcontractors, may not withhold retainage from any subcontractor.  

Compliance/Title VI Program Branch: OBEO’s Compliance/Title VI Program Branch 
conducts reviews/investigations as a result of risk based assessments in addition to 
conducting reviews/investigations of complaints related to DBEs participating on active 
Caltrans contracts. Types of complaint investigations may include, but not be limited to, 
evaluating commercially useful function (CUF), independence issues, and DBEs acting as 
an extra participant.  Findings are reported to the OBEO Assistant Director, and may also 
be communicated to Caltrans Division of Construction, Legal Department, Labor 
Compliance, Division of Local Assistance, Audits and Investigations, and Federal Transit 
Administration, Office of Inspector General, and other government entities, for further 
review and/or action. 

B. Directory §26.31(a) 
Caltrans maintains a directory identifying all firms eligible to participate as DBEs.  The 
directory lists the firm’s name, address, phone number, and the type of work the firm has 
been certified to perform as a DBE. 

The directory is accessible electronically on the OBEO Web site. It lists DBE firms 
certified by the CUCP to be counted on USDOT-assisted contracts in the State of 
California. The list provides the following information for each DBE firm: name, contact 
person, address, telephone number, e-mail address, and where (geographically) the firm is 
willing to work. In addition, the list includes the North American Industry Classification 
System (NAICS) codes, work category codes, and licenses. Work category codes 
supplement the NAICS codes with clear, specific, and detailed narrative descriptions of the 
type of work in which the firm is certified (follow this link to view the work codes: 
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California Department of Transportation DBE Program Plan 

http://www.dot.ca.gov/hq/bep/find_certified.htm). Confidential information concerning 
DBEs is not shared. Caltrans updates the directory on a regular basis. 

Caltrans currently holds the position as the CUCP chair, of the CUCP committee. Caltrans 
verifies that no CUCP member has a separate UCP directory claiming to reflect all DBE 
firms in the state.  Caltrans makes the directory available in print upon request.  The printed 
version of the directory is updated annually, for the most current list, download and print 
the directory from the Web site at: www.dot.ca.gov/hq/bep/find_certified.htm. 

C. Overconcentration §26.33 
Caltrans has determined there is no evidence of overconcentration of participation with 
DBEs on Caltrans’ contracts. Caltrans in relies, in part on the disparity study, which is 
conducted every three years. Caltrans determines whether there is an overconcentration of 
DBE firms in a certain type of work, with its Commitment at Award monthly report, which 
tracks DBEs listed on contracts toward contract goal, this report can be found at: 
http://www.dot.ca.gov/hq/bep/reports.htm. 

D. Business Development Programs §26.35 
In accordance with DBE regulations contained in 49 CFR, Part 26, Caltrans established the 
Small Business Program to assist small businesses, including DBEs, to compete fairly and 
successfully in the marketplace. 

Caltrans awards DBE Supportive Services contracts on an annual and/or bi-annual basis 
through a competitive bid consultant services contract. The DBE Supportive Services 
designs the contracts to increase the success of DBEs bidding on federal-aid projects.  The 
contracts provide the services statewide. 

Caltrans has a Mentor-Protégé (Construction) and Cal Mentor (Architectural and 
Engineering) Program. The Mentor-Protégé Program asks prime contractors/consultants to 
mentor smaller, less experienced firms seeking opportunities in highway transportation 
projects. Forums are held to promote the program and solicit participation of potential 
prime contractors and subcontractors as protégés. The program intends to develop 
protégé’s business acumen, which increases their potential for State and federal contract 
awards. 

The program encourages mentors and protégés to enter into a Memorandum of 
Understanding (MOU) with one another for one or two years.  The MOU establishes the 
objectives and expectations for each party involved. Details are left to the individual 
parties, although an MOU template is available through district offices. 

1. Small Business Program 

It is the Caltrans Small Business Advocate’s responsibility to identify and 
implement innovative acquisition operating processes, such as payment processes 
and strategies to encourage and assist small business participation on Caltrans’ 
contracting and procurement opportunities. 
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California Department of Transportation DBE Program Plan 

The OBEO, Training and Outreach Branch, directs Caltrans’ small business 
activities, which include, but are not limited to, educating small businesses, 
including DBEs, on how they can do business with Caltrans; participating in forums 
and industry meetings to hear about and address small business issues; developing 
and implementing outreach methods; and promoting small businesses to the public 
and Caltrans’ districts/divisions, and assisting in developing brochures and other 
written material, providing in-person trainings and marketing tools that promote 
small businesses and DBE participation in contracts. 

Additionally, the Training and Outreach Branch coordinates and facilitates an 
annual District Small Business Liaison (DSBL) in-person conference, DSBL bi 
monthly conference calls, and maintains Caltrans’ Small Business Advocate e-mail 
posted on OBEO’s Web site whose main purpose is assisting small businesses with 
information regarding certification, doing business with Caltrans, outreach events, 
etc. 

This Branch maintains a Caltrans Event calendar on OBEO’s Web site.  It provides 
information about outreach events statewide.  The DSBLs disseminate information 
on networking opportunities for all small businesses, including DBEs, provide 
expertise and advocacy for Small Business and DBE firms related to contracting 
and marketing opportunities.  

2. Statewide Small Business Council 

Caltrans officially established the Statewide Small Business Council (SBC) in 
1994. Currently, the Council, which has a maximum membership of 35, is 
composed of 26 members, who represent trade organizations and associations 
throughout California.  Many of these representatives are owners/operators of DBE 
firms, Small Businesses, Women Owned Businesses, and Disabled Veteran 
Business Enterprises. The purpose of the Caltrans SBC is to encourage the 
participation of small businesses, including DBEs, on Caltrans’ contracts.  The SBC 
provides business trade associations with a forum to comment and provide feedback 
on Caltrans’ policies and practices that affect or impact small business utilization 
and participation in Caltrans’ contracts and projects.  The SBC has four committees: 
Construction, Local Assistance/Professional Services, Commodities, and 
Executive.  Caltrans uses external advisory committees to develop solutions to the 
State’s transportation problems, to disseminate information regarding specified 
Caltrans’ projects and programs, and to provide a forum for interactive discussions 
with interested parties. External advisory committees do not adopt policies that 
conflict with Caltrans’ policies or that could be construed as representing Caltrans’ 
policies.   

E. Monitoring and Enforcement Mechanisms §26.37 
The following monitoring and enforcement mechanisms are taken by Caltrans to ensure 
compliance with 49 CFR Part 26: 
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California Department of Transportation  DBE Program Plan 

•  Caltrans will bring to the attention of the USDOT any instances of fraud or 
dishonest participation within the program.  USDOT may then take the necessary 
steps provided in §26.109; 

•  Caltrans will consider similar actions utilizing its own legal authorities; 
•  Caltrans’ OBEO Contractor Compliance Branch will investigate substantiated 

claims; and 
•  Caltrans will also provide a monitoring and enforcement mechanism to verify 

payment to subcontractors on subrecipient contracts. 

Compliance/Title VI Program Branch: 

OBEO’s Compliance/Title VI Program Branch conducts reviews/investigations as a result 
of risk based assessments, in addition to conducting reviews/investigations of complaints 
related to DBEs with higher level participation on active Caltrans contracts. Compliance 
investigations may include, but not be limited to, evaluating commercially useful function 
(CUF), independence issues, and DBEs acting as an extra participant.  Findings are 
reported to the OBEO Assistant Director, and may also be communicated to Caltrans 
Division of Construction, Legal Department, Labor Compliance, Division of Local 
Assistance, Audits and Investigations, as well as FTA, Office of Inspector General, and 
other government entities, for further review and/or action. 

The overall function of the Compliance/Title VI Program Branch is to ensure Contractor 
Compliance, Title VI Compliance, and conduct Commercially Useful Function Reviews / 
Investigations on Disadvantaged Business Enterprise (DBE) firms performing on Caltrans 
projects. The Compliance/Title VI Program Branch will conduct on-site visits to the offices 
of the firms and to the job sites where the work is being performed. 

When conducting investigations/Commercially Useful Function reviews - The three main 
objectives are: 

(1) Ensure that dollars counted towards DBE goals are merited, 

(2) Ensure the Federal Government funds entrusted to the State of California 
meet federal requirements, and 

(3) Investigate potential DBE fraud. 

Division of Procurement and Contracts: 

The Caltrans Contract Manager is responsible for monitoring the Contractor for 
compliance with program requirements.  

Caltrans’ Contract Manager monitors the contract until it has concluded.  Exhibit B, 
Invoice and Payment instructs the Contractor to submit the Disadvantaged Business 
Enterprise Utilization Report (ADM-3069) with each invoice (§26.37(c)).  

The Caltrans Contract Manager is instructed to “review the form as submitted by the 
Contractor to ensure the form is complete and accurate. Once you receive the ADM-3069 
from the Contractor, enter the total (or percent) of Federal (only) dollars (being used in the 
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Agreement) on the form, then sign, date, and Email smallbusinessadvocate@dot.ca.gov or 
FAX to 916-324-1949.” 

Policy and Reports Branch: 

The Policy and Reports Branch Collects the following forms as it relates to DBE reporting: 

•  ADM 227F-AE – Disadvantaged Business Enterprise (DBE) Information for A&E 
Contracts (DPAC) 

•  ADM 3069-AE – Disadvantaged Business Enterprises Utilization Report (DPAC) 

All DBE commitment forms are received by the Policy and Reports Branch on a monthly 
basis. These commitment forms are provided by the Contract Evaluation Branch after the 
commitment has been approved or adjusted, this is done to ensure that the “Monthly 
Commitment at Awards” report provided by this branch only contains the most accurate 
information.   

The monthly payment reports submitted to the Policy and Reports Branch are tracked 
throughout the life of the contract. The DBE Data Coordinator, with the Policy and Reports 
Branch, ensures accuracy of the data provided by the reporting divisions prior to including 
the information into the semi-annual uniform report.  

Once a contract is reported as “accepted” the Policy and Reports Branch begins reaching 
out to the appropriate Contract Manager to remind them for the need of the ADM 3069. 
This information is reported in January of each year for all closed federal contracts from 
the previous Federal Fiscal Year. 

F. Fostering Small Business Participation §26.39 
Caltrans has incorporated a non-discriminatory element to its DBE Program, in order to 
facilitate competition on USDOT-assisted public works projects by small business 
concerns (both DBE and non-DBE small businesses).  Details outlining Caltrans’ 
“Fostering Small Business Element” plan, approved by FHWA on March 27, 2013, can 
be found in Attachment K. 

I. Goals, Good Faith Efforts, and Counting 

A. Set-asides or Quotas §26.43 
Caltrans does not use quotas in any way in the administration of this DBE program. 

B. Overall Goals §26.45 
A description of the methodology to calculate the overall goal and the goal calculations 
can be found on the OEBO Web site at: http://www.dot.ca.gov/obeo/. This section of the 
program will be updated on a triennial basis and any time there is an adjustment made to 
the overall goal. 

In accordance with §26.45(f) Caltrans will submit its overall goal to the DOT no later than 
August 1, of each triennial year. Caltrans’ next proposed triennial goal and methodology 
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are due to USDOT by August 1, 2019.  Before establishing the triennial goal, Caltrans will 
consult with its contracted Disparity Study consultant to obtain the relevant information 
concerning the current availability of disadvantaged and non-disadvantaged businesses, the 
effects of discrimination on opportunities for DBEs, and Caltrans’ efforts to establish a 
level playing field for the participation of DBEs on it contracting and procurement 
opportunities.  Simultaneously, Caltrans will consult with minority, women’s and general 
contractor groups, community organizations.  

Following the consultation, we will publish a notice of the proposed overall goal, informing 
the public that the proposed goal and its rational are available for review during normal 
business hours at all Caltrans principal offices throughout the state and online, for 30 days 
following the date of the notice.  Caltrans will also inform the public that we will accept 
comments of the proposed goal and methodology for no less than 30 days from the date of 
the notice.  

A description of the methodology to calculate the overall goal and the goal calculations 
can be found on the OEBO Web site at: http://www.dot.ca.gov/obeo/. This section of the 
program will be updated on a triennial basis and any time there is an adjustment made to 
the overall goal. 

C. Shortfall Analysis §26.47(c) 
Should Caltrans fall short of achieving its overall DBE goal by the end of each Federal 
Fiscal Year, a shortfall analysis must be submitted to the FTA by December 30, of that 
year. This document, signed by Caltrans’ Director, provides an analysis of Caltrans’ efforts 
in an attempt to meet the goal, what contributing efforts may have played a role in the 
shortfall, as well as outline corrective actions to achieve the goal in the upcoming year. 

D. Section 26.49 Transit Vehicle Manufacturers Goals 
Caltrans will require each transit vehicle manufacturer, as a condition of being authorized 
to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has 
complied with the requirements of this section. Alternatively, [Recipient] may, at its 
discretion and with FTA approval, establish project-specific goals for DBE participation 
in the procurement of transit vehicles in lieu of the TVM complying with this element of 
the program. 

E. Breakout of Estimated Race-Neutral and Race-Conscious Participation §26.51(a-c) 
The current breakout of estimated race-neutral and race-conscious participation can be 
found in Attachment J to this program.  This section of the program will be updated 
triennially and monitored and adjusted based on monthly monitoring described in Section 
26.11 to adjust contract goals to enable Caltrans to meet its overall DBE goal.  

F. Contract Goals §26.51(d-g) 
Caltrans will establish contract goals only on those USDOT-assisted contracts that have 
subcontracting possibilities. We do not establish a contract goal on every contract, and 
contract goals will be based on each contract (e.g., type and location of work, availability 
of DBEs to perform the particular type of work). 
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Caltrans strives to meet the overall annual DBE goal using race-neutral measures to the 
fullest extent possible. Caltrans currently has a race-conscious DBE Program for FTA 
funded contracts and grants.  Therefore, in addition to those race-neutral measures, Caltrans 
and its subrecipients set individual contract goals on applicable contracts, procurements, 
and grants with subcontracting opportunities. 

G. Good Faith Efforts and Procedures §26.53 

Demonstration of Good Faith Efforts §26.53(a)(c) 

The obligation of the bidder/offeror is to make good faith efforts.  The bidder/offeror can 
demonstrate that it has done so either by meeting the contract goal or documenting god 
faith efforts. 

Caltrans’ OBEO, Contract Evaluation Branch (CEB) reviews all DBE commitment 
information submitted as a result of bid when a contract goal is assigned.  When reviewing 
a good faith effort submission, CEB reviews several factors in determining whether a 
bidder has demonstrated adequate good faith efforts to meet the contract goal, including: 

• The bidders’ overall DBE commitment, 
• The total of goods and services made available to DBE firms, 
• The quantity of DBE solicitations made, 
• Reason(s) for rejecting DBE quotes, 
• The relative DBE commitments and Good Faith Efforts made by other bidders. 

In its determination, the CEB ensures the completeness and accuracy of documents such 
as the contact lists, publication proof, solicitation letters, fax/email transmissions, and 
quotes from DBEs and non-DBEs. 

For trucking bid items, the CEB will verify the DBE trucking firm is certified to perform 
the work.  The CEB will contact the bidder to determine how it used the DBE’s quote to 
arrive at its commitment amount.  The CEB will question the bidder on how many and 
what types of trucks are needed to do the work and the number of trucks owned by the 
DBE trucker. The CEB will get copies of the current registration(s) or non-operating 
permit(s) for each truck. CEB will ask the bidder if the DBE trucker will be brokering any 
trucks, if so verify the certification, registration(s) and non-use permit(s) and brokerage fee 
credit for non-DBE trucks.  

For DBE bulk suppliers CEB will verify the DBE has enough trucks or existing lease 
agreements for enough trucks to perform the work.  CEB will also have the DBE sign a 
written declaration declaring their drivers will be driving the leased trucks.  CEB will get 
clarification on the origin and destination of the materials to be supplied.  CEB will 
question the bidder on who will be paying for the material. 

Once a determination is made CEB writes a letter with its findings and supporting data to 
the awarding division and bidder.  Should the good faith effort of a bidder be rejected the 
CEB will include in their decision letter the areas of deficiency by the bidder.  This may 
include, but not limited to, bidder comparison of DBE quotes accepted by another 
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bidder/proposer, list of available DBEs based on the work codes and work area in the 
CUCP database. 

Design-Build contracts require a slightly different Good Faith Effort documentation 
process.  Instructions to Proposers of the RFP directs all proposers to submit a DBE 
Performance Plan which includes the following DBE information: 

1.  An estimated dollar amount to be awarded to DBE firms. 

2.  Identification of the areas of work to be subcontracted to DBE firms, specifying the 
areas DBE firms have been selected and the areas DBE firms are anticipated to be 
used.  It is the proposer’s responsibility to demonstrate sufficient work to facilitate 
DBE participation was made or will be made available to DBE firms. 

3.  A description of the good faith efforts the proposer has made as of the date of the 
proposal and good faith efforts the proposer will make in the future to meet the 
DBE goals. 

The DBE Performance Plan, (must, at minimum, demonstrate the proposers intent to meet 
the contract goal) when fully implemented, results in the proposer meeting the DBE goal, 
unless the proposer can demonstrate afterwards that they made good faith efforts 
throughout the contract period.  In addition to the DBE Performance Plan, proposers submit 
good faith efforts documentation demonstrating their efforts to achieve the DBE goal up to 
the proposal due date.  

Administrative Reconsideration §26.53(d) 

The Division of Rail and Mass Transportation and Division of Transportation Planning let 
contracts may be subject to Administrative Reconsideration with the Caltrans 
Reconsideration Panel: 

Within five business days of being informed by Caltrans that it is not a responsive bidder, 
due to the lack of sufficient documentation of good faith efforts, a bidder/offeror may 
request administrative reconsideration.  Requests for reconsideration must be sent in 
writing to: 

Reconsideration Official 
California Department of Transportation  

Division of Engineering Services – Office Engineer  
1801 30th Street, MS-9  

Sacramento, CA 95816-8041  

Three high level Caltrans Division/Office representatives make up the three-person panel. 
Those representatives are provided by the Division of Local Assistance, the Office of 
Business and Economic Opportunity, and the Division of Engineering, Contract Awards. 
The Division of Engineering, Contract Awards Chief chairs the Administrative 
Reconsideration Panel providing the final decision on behalf of the Caltrans.  None of the 
participating panel members will have played any role in the original determination that 
the bidder/offeror did not document sufficient good faith efforts.   
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As a part of the reconsideration, the bidder/offeror will have the opportunity to provide 
written documentation or argument concerning the issue whether it met the goal or made 
adequate good faith efforts to do so.  Caltrans will send the bidder/offeror a written decision 
on reconsideration, explaining the basis for finding that the bidder did or did not meet the 
goal or make adequate good faith efforts to do so.  The result of the reconsideration process 
is not administratively appealable to the USDOT. 

Subrecipients may follow a similar approach to the Good Faith Administrative 
Reconsideration process.  The subrecipient must not allow the initial GFE decision making 
person or staff, to participate in the reconsideration process.  The subrecipient will notify 
the bidder/proposer of the initial GFE findings, giving them the opportunity to request a 
reconsideration hearing. 

Administrative Remedies for noncompliance §26.53(f)(3) 

If the contractor fails or refuses to comply with the DBE substitution process in the 
specified time, the contract manager must provide a warning to the contractor.  If the first 
warning is provided verbally, the contract manager must document the warning in their 
daily contract reports. 

If the prime contractor replaces a listed DBE without written approval from the contract 
manager, payment for the items of work committed to the DBE must be temporarily 
withheld from the next progress payment. The prime contractor is sent a written notice of 
the improper substitution and payment is withheld.  

If the substitution is found to be in violation of the Fair Practices Act, the contract 
manager may assess the prime contractor a penalty of up to 10 percent of the subcontract 
amount. Any temporary withholds become permanent when a violation is confirmed. 
Federally funded contracts require the contractor to report a DBE firm that becomes 
certified or decertified during the course of the project. A DBE subcontractor that 
becomes decertified during the course of the project must notify the contractor in writing 
with the date of decertification. In the same manner, a subcontractor that becomes a 
certified DBE during the course of the project must notify the contractor in writing with 
the date of certification. The prime contractor must notify the resident engineer if the 
contractor becomes aware of a DBE obtaining or losing its certification during 
construction.  

The contractor must still honor contractual commitments with a DBE firm performing 
work on the contract even if the DBE loses its certification during construction. No 
substitution is required. For federal reporting purposes only, DBE credit for Caltrans will 
be limited to payments made while the firm was certified. 

Good Faith Efforts when a DBE is replaced on a contract §26.53(f)(g) 

Caltrans and its subrecipients will require a contractor to make good faith efforts to 
replace a DBE that is terminated or otherwise failed to complete its work on a contract 
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with another certified DBE, to the extent needed to meet the contract goal.  Contractors 
are required to notify the contract manager immediately of the DBE’s inability or 
unwillingness to perform or provide reasonable documentation. 

The contractor is required to obtain prior approval of the substitute DBE from the 
contract manager. Should the contractor be unsuccessful in replacing the committed DBE 
with another DBE, then it is the responsibility of the contract manager to ensure the 
contractor has submitted sufficient documentation of good faith efforts. If the contractor 
is able to replace the committed DBE with another DBE, the contract manager must 
collect copies of the new or amended subcontracts. 

If the Department authorizes the termination or substitution of a listed DBE, the prime 
contractor must make good faith efforts to find another DBE. The substitute DBE must 
(1) perform at least the same dollar amount of work as the original DBE under the 
contract to the extent needed to meet the DBE goal and (2) be certified as a DBE with the 
work code applicable to the type of work the DBE will perform on the contract at the 
time of the request for substitution. Documentation of good faith efforts must be 
submitted within 7 days of the request for authorization of the substitution. The 
Department may authorize a 7-day extension of this submittal period by request. 

Unless the Department authorizes a request to terminate or substitute a listed DBE, the 
Department does not pay for work unless it is performed or supplied by the DBE listed on 
the DBE Commitment form. Other sanctions may be levied under 49 CFR 26. 

It is the responsibility of Caltrans’ contract manager to either approve or deny any Good 
Faith Efforts submitted in an attempt to substitute a DBE on a contract. A copy of the 
GFE and all relevant documentation, including the approval or denial of the GFE are to 
be kept in the contract file and reported to the Policy and Reports Branch for tracking. 

DBE Prime Credit §26.53(i) 

If the bidder is a DBE firm, the CEB will review the firm’s DBE certification.  The CEB 
will review the work codes assigned to the DBE firm and compare the codes to the bid 
items on the contract.  The DBE bidder must be certified to perform/provide at least 30 
percent of the work on the project. 

Subcontracts §26.53(j) 

Caltrans requires the contractor to make available upon request a copy of all DBE 
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with 
DBEs to supply labor or materials require that the subcontract and all lower tier 
subcontractors be performed in accordance with this part's provisions. 

H. Counting DBE Participation §26.55(a-h) 
Caltrans counts DBE participation toward the Departments overall and contact goals as 
provided in 49 CFR 26.55.  Caltrans has incorporated the DBE credit application in its 
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boiler plate contract language and subrecipient guidance. The following are excerpts from 
the Caltrans’ contracting language: 

- Division of Procurement and Contracts (Non-A&E & Service Contracts): Non-A&E 
Boiler Plate Contract Language – DBE Credit 

DBE Eligibility 

A.  The dollar value of work performed by a DBE is credited/counted toward the goal 
only after the DBE has been paid. 

B.  Credit for DBE Prime Contractors 
C.  Contractor, if a certified DBE, is eligible to claim all of the work toward the goal 

except that portion of the work to be performed by non-DBE Subcontractors. 
D.  Credit for Material or Supplies 

Credit for materials or supplies purchased from DBEs will be as follows: 
(1)  If the materials or supplies are obtained from a DBE manufacturer, one 

hundred percent (100%) of the cost of the materials or supplies will count 
toward the DBE goal.  A DBE manufacturer is a firm that operates or 
maintains a factory or establishment that produces, on the premises, the 
materials, supplies, articles, or equipment required under the Agreement and 
of the general character described by the specifications. 

(2)  If the materials or supplies purchased from a DBE regular dealer, sixty 
percent (60%) of the cost of the materials or supplies will count toward the 
DBE goal.  A DBE regular dealer is a firm that owns, operates or maintains a 
store, warehouse, or other establishment in which the materials, supplies, 
articles or equipment of the general character described by the specifications 
and required under the Agreement are bought, kept in stock, and regularly 
sold or leased to the public in the usual course of business.  To be a DBE 
regular dealer, the firm must be an established, regular business that engages, 
as its principal business and under its own name, in the purchase and sale or 
lease of the products in question.  A person may be a DBE regular dealer in 
such bulk items as petroleum products, steel, cement, gravel, stone or asphalt 
without owning, operating or maintaining a place of business provided in this 
paragraph. 

(3)  If the person both owns and operates distribution equipment for the products, 
any supplementing of regular dealers’ own distribution equipment shall be by 
a long-term lease agreement and not an ad hoc or Agreement by Agreement 
basis.  Packagers, brokers, manufacturers’ representatives, or other persons 
who arrange or expedite transactions are not DBE regular dealers within the 
meaning of this paragraph. 

(4)  Credit for materials or supplies purchased from a DBE which is neither a 
manufacturer nor a regular dealer will be limited to the entire amount of fees 
or commissions charged for assistance in the procurement of the materials and 
supplies, or fees or transportation charges for the delivery of materials or 
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supplies required on the job site, provided the fees are reasonable and not 
excessive as compared with fees charged for similar services. 

DBE Trucking Credit information can be found in section §26.55(d) of this program plan. 

Additional Measure for Properly Counting DBE toward Contract Goal Credit: 

The Contract Evaluation Branch ensures all DBE firms listed for credit on a USDOT-
assisted contract is currently certified at the time of bid opening.  At the same time verifying 
the firm has all of the relevant licenses and work codes for the work they have been listed 
to perform for DBE credit.  

Caltrans’ Certification Branch aligns work codes closely to NAICS codes and licenses held 
by the disadvantaged business owner(s). These work codes were developed by the Caltrans 
Certification Staff within and are meant to be narrowly tailored towards Caltrans applicable 
work.  Codes are only assigned, as part of the certification process, on approval of the 
firm’s certification after a comprehensive review of the firm’s primary activities and a site 
visit has been conducted based on 49 CFR Part 26. Additional work codes (and NAICS 
codes) are assigned during the life of the firm upon their request, but only after additional 
review with supporting documentation of their ability to perform the requested work 
code(s) and justification for the additional codes being sought.  Another site visit may be 
conducted on an as needed basis.  

These initial efforts by the Certification Branch to verify applicable work codes assigned 
to the certified DBE firms, helps to ensure the Contract Evaluation Branch as well as the 
bidder/offeror are able to verify the firm’s capabilities prior to commitment and contract 
award. A supplier's role as a regular dealer or broker is evaluated on a “project by project” 
basis.  For the database holding the work codes and correlating NAICS codes please visit 
the OBEO Web site at: http://www.dot.ca.gov/hq/bep/find_certified.htm. 

Joint Ventures §26.55(b) 

The DBE joint venture partner must share in the capital contributions, control, 
management, risks and profits of the joint venture.  The prime contractor who wishes to 
use a DBE joint venture must attach and submit the joint venture agreement. 

DBE Commercially Useful Function §26.55(c) 

Caltrans counts only the value of the work actually performed by the DBE toward the DBE 
participation goal.  To determine the value of the work performed that can be counted 
toward participation goals, Caltrans’ Contract Evaluation Branch, within the OBEO 
considers: 

1.  The entire amount of the contract that is performed using the DBE’s own forces. 
2.  The entire amount of fees or commissions charged by a DBE for providing a 

genuine service, provided the fee is not excessive. 
3.  The portion of the work that a DBE subcontracts to another DBE. 
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4. The portion of work another subcontractor subcontracts out to a DBE. 
5. The items of work the DBE performs that qualify as a CUF. 

Caltrans’ subrecipients and subgrantees are expected to perform the same evaluation 
mechanism on all USDOT federally-assisted projects.   

- Division of Procurement and Contracts Non-A&E: Boiler Plate Language -
Performance of DBE Contractors and other DBE Subcontractors/Suppliers (See 
Attachment G.) 

A. A DBE performs a Commercially Useful Function (CUF) when it is responsible for 
execution of the work of the Agreement and is carrying out its responsibilities by 
actually performing, managing, and supervising the work involved.  To perform a CUF, 
the DBE must also be responsible for materials and supplies used on the Agreement, 
for negotiating price, determining quality and quantity, ordering the material, and 
installing (where applicable) and paying for the material itself.  To determine whether 
a DBE is performing a CUF, evaluate the amount of work subcontracted, industry 
practices, whether the amount the firm is to be paid under the Agreement is 
commensurate with the work it is actually performing, and other relevant factors. 

B. A DBE does not perform a CUF if its role is limited to that of an extra participant in a 
transaction, Agreement, or project through which funds are passed in order to obtain 
the appearance of DBE participation.  In determining whether a DBE is such an extra 
participant, examine similar transactions, particularly those in which DBEs do not 
participate. 

C. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) 
of the total cost of its Agreement with its own work force, or the DBE subcontracts a 
greater portion of the work of the Agreement than would be expected on the basis of 
normal industry practice for the type of work involved, presume that it is not 
performing a CUF. 

D. DBE subcontractors shall perform the work and supply the materials which they have 
listed in their response to the Agreement award requirements specified in the form 
ADM-0227f (See Attachment D.), attached, unless Contractor has received prior 
written authorization to perform the work with other forces or to obtain the materials 
from other sources as set forth in the Section 23 below entitled, “DBE Substitution”. 

E. Contractor shall not be entitled to any payment for such work or material unless it is 
performed or supplied by the listed DBE or by other forces (including those of 
Contractor) pursuant to prior written authorization of the Contract Manager. 

Additional Monitoring and Enforcement Mechanisms 

The OBEO Contract Evaluation Branch (CEB) will investigate claims of DBE 
noncompliance of commercially useful function on a USDOT assisted Caltrans project. 
Findings of these claims are reported to the OBEO Assistance Director, Caltrans Legal 
Department; Division of Construction; Labor Compliance; Office of Audits and 
Investigations; and FTA. Depending on relevance and severity of noncompliance, the 
Caltrans CEB may also send their findings to the Office of the Inspector General, California 
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State Licensing Board, and any other applicable local entities for further review and/or 
corrective action. 

DBE Trucking §26.55(d) 

At the time of DBE commitment, and prior to award, the OBEO’s Contract Evaluation 
Branch contacts the bidder to determine how the trucking firm is quoted for use to 
ascertain the appropriate commitment credit.  The Contract Evaluation Branch will 
research and ask the DBE trucking firm and the bidding contractor/proposer, at 
minimum, the following questions: 

• The number of trucks needed to perform the committed work? 

• How many trucks are owned by the DBE trucker? 

• Obtain copies of registration(s) or non-operating permits for each truck? 

USDOT allows the bidder to get credit only for work that can be performed by the DBE’s 
trucks, as verified by registration(s) or non-operating permits, and brokerage fee credit 
for non-DBE trucks.  “One-for-One” is not allowed on trucking when being used toward 
the contract goal. 

For suppliers of bulk materials, the DBE must own at least one truck; other trucks, used 
to perform the work committed to by the DBE, must be a long term lease.  Oil suppliers 
have been asked to provide a form affirming that only the businesses own forces will 
operate machinery and transport the materials. 

DBE Credit to a Non-DBE & DBE Ceases to be Certified §26.55(f)(g) 

Caltrans ensures no contractor/proposer will be given DBE credit toward contract goal 
commitment if a firm is not certified as a DBE at the time of contract execution.  The 
Contract Evaluation Branch confirms all committed DBEs toward commitment goal credit 
are certified with the applicable licenses and work codes. 

The Contract Evaluation Branch and the Policy and Reports Branch keep records of the 
suspension, removal of certification, or removal of applicable work codes for the certified 
firm.  The Policy and Report Branch ensures no reported participation of a DBE is counted 
toward goal credit for that contract unless a DBE subcontract is already executed. 

Counting DBE Participation and Contract Goal Credit §26.55(g) 

Caltrans ensures that only the DBE participation toward the contract goal credit is not 
counted until the “Disadvantaged Business Enterprise (DBE) Final Utilization Report” is 
submitted once the contract has been accepted and prior to the final payment released to 
the contractor/proposer. 

The following forms are collected: 

- “Disadvantaged Business Enterprise (DBE) Final Utilization Report” 3069F, 
Division of Procurement and Contracts 
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California Department of Transportation  DBE Program Plan 

Should a contractor not comply with the timely submittal of the DBE Final Utilization 
Report, Caltrans has the ability to withhold from the final payment to the contractor.  No 
contract goal credit will be given until payment is made. 

II.  Race-Neutral Measures Designed to Assist All Small Businesses Meeting the 
Requisite Size Standards 

Examples of race-neutral activities Caltrans performs include: 
1.  Host bi-monthly statewide SBC and committee meetings. 

2.  Provide technical assistance and training on transportation contracting related topics 
through a Supportive Services contract to assist all small businesses, including DBEs. 

3.  Conduct business communication and outreach activities to increase small business 
participation. 

4.  Provide access to the CUCP Directory via the Internet. 

5.  Market the CUCP database of certified DBEs that are also small businesses that meet 
the requisite federal size standards and emphasize the user-friendly format. 

6.  In a timely and relevant manner, update the OBEO Web site information on small 
business activities so that anyone interested may obtain practical advice on how to 
market their business, find contracting opportunities with Caltrans and other state 
agencies, and other useful information.   

7.  Partner with other divisions to generate ideas for enhancing the overall success of small 
businesses, including DBEs that meet the requisite size standards and reach out to local 
agencies for ideas that can be tailored to their jurisdictions. 

8.  Post “Best Practices” on Caltrans’ Web site. 

9.  Work with organizations such as the Associated General Contractors (AGC), the 
Consulting Engineers and Land Surveyors of California (CELSOC), the United 
Contractors (UCON), and the American Council of Engineering Companies (ACEC) 
to identify ways to assist small businesses that meet the requisite size standards, 
including DBEs, to increase their opportunities to participate as contractors or 
subcontractors on Caltrans projects.  

10. Expand technical assistance and supportive services on a statewide level to provide 
small businesses that meet the requisite size standards, including DBEs, with assistance 
on bidding and contract administration. 

11. Partner with the Small Business Administration, Small Business Development Centers, 
and other government agencies. 

12. Ensure compliance to prompt payment specifications, which helps all contractors and 
subcontractors. 
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California Department of Transportation  DBE Program Plan 

13. Track all DBE participation on federally-assisted contracts, including monitoring the 
CUF of DBEs. 

14. Host  construction mandatory pre-bid meetings and A&E pre-bid conferences to 
encourage all businesses to attend and facilitate networking among potential bidders. 

15. Maintain weekly “Ads for Bid” on the Internet describing projects advertised for bid. 

16. Promote the “Opt-In” feature on the Caltrans OE Web site for construction projects.  
Allow all interested subcontractors, suppliers, and truckers to advertise 
services/capabilities directly to bidding prime contractors. 

17. Disseminate the  “How to do Business with Caltrans” brochure which provides 
information on procurement topics, especially to contractors/vendors new to doing 
business with the State of California. The booklet includes helpful tips on how to 
market their commodities or services to Caltrans, as well as how to market their 
commodities or services to other State departments and agencies through the California 
Department of General Services. 

18. Provide information on where to obtain assistance with surety bonding and liability 
insurance. 

19. Implement, maintain, and promote the Mentor Protégé and Cal Mentor Programs 
throughout the State. 

20. Encourage each district or region to establish a District Small Business Council. 

21. Improve access to bid openings by making them available via teleconference, web-
based video, and the Internet.  All bidders bid summaries are now provided on the 
Office Engineer Web site. 

22. Unbundle large A&E contracts into smaller contracts. 

23. Host district procurement fairs and increase the number of districts in which the fairs 
are held. 

24. Administer prime contractor trainings in all 12 Caltrans districts, concentrating on the 
award and reporting requirements throughout the life of a project.  At which time, 
Caltrans’ Training and Outreach Branch encourages the participation of DBE and non-
DBE small business on its contracts. 
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ATTACHMENTS  
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CALIFORNIA DEPARTMENT OF TRANSPORTATION  

DISADVANTAGED BUSINESS ENTERPRISE PROGRAM 

List of Internet and Web site Addresses 

Web site access to a copy of the Policy Statement and Caltrans’ DBE Program Plan: 

http://www.dot.ca.gov/obeo/index.html 

Office of Business and Economic Opportunity, Assistant Director, contact information: 

smallbusinessadvocate@dot.ca.gov 

The study results and Goal and Methodology Web site is at: 

http://www.dot.ca.gov/hq/bep/disparity_study.htm 

To download and print the most current list of DBE firms certified by the California Unified 
Certification Program, use the following Web site: 

www.dot.ca.gov/hq/bep/find_certified.htm 

The DGS publishes advertisement on the Internet at: 

https://caleprocure.ca.gov/pages/public-search.aspx 

The Regional Planning Handbook is accessible on the Division of Transportation Planning’s 
Web site at: 

http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index.html 

http://www.dot.ca.gov/obeo/index.html
mailto:smallbusinessadvocate@dot.ca.gov
http://www.dot.ca.gov/hq/bep/disparity_study.htm
http://www.dot.ca.gov/hq/bep/find_certified.htm
https://caleprocure.ca.gov/pages/public-search.aspx
http://www.dot.ca.gov/hq/tpp/offices/orip/owp/index.html
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STANDARD AGREEMENT  
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STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION  
STANDARD AGREEMENT (02/09/2017)  
DOT-213A (REV 4/2014)  

AGREEMENT NUMBER AMENDMENT NUMBER 

[Contract Number] [Amendment #] 

1. This Agreement is entered into between the State Agency and the Contractor named below: 

STATE AGENCY’S NAME: CALIFORNIA DEPARTMENT OF TRANSPORTION DIVISION OF RAIL & MASS TRANSPORTATION 

CONTRACTOR’S NAME: [Organization Legal Name] 

2. The term of this Agreement is: 

FROM: [Contract Start Date] TO: [Contract End Date] 

3. The parties agree to comply with the terms and conditions of the following exhibits, which are by this reference 
made a part of the Agreement.  

Exhibit A - Project Summary and Scope of Work  
Exhibit B - Project Management and Payment Provisions  
Exhibit C - General Terms and Conditions  
Exhibit D - Special Terms and Conditions  
Exhibit E - 49 USC Section 5333(b) Special Warranty for 5311 Program and 5339 Program (if required) 

IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto. 

CONTRACTOR For Department of 
Transportation Use only 

CONTRACTOR’S NAME (if other than an individual, state whether a corporation, partnership, etc.) 

[Organization Legal Name] 
BY (Authorized Signature in Blue ink) 

•
DATE SIGNED 

PRINTED NAME AND TITLE OF PERSON SIGNING 

ADDRESS 

[Address 1], [Address2], [City] [State] [Zip] 

STATE OF CALIFORNIA 
AGENCY NAME 

California Department of Transportation, Division of Rail and Mass Transportation 
BY (Authorized Signature in Blue ink) 

•
DATE SIGNED 

PRINTED NAME AND TITLE OF PERSON SIGNING 

<<Name of Program Manager>>, <<#### Program Manager>> 
ADDRESS 

1120 N Street MS-39, Sacramento, CA 95814 

Item Chapter Statute Appr Category Fund Title Fund CFDA Program 
2660-102-0890(2) 23 2016 17102F Federal Trust 0890 20-509 [Program Common Name] 

Current Encumbrance [Total Encumbered] 

Prior Encumbrance |Prior Encumbered| 

Total Encumbrance [Current + Prior] 

Unit Project ID Phase Object Amount State FY 

3744 0017000158 S 049 [Current + Prior] 16/17 

SIGNATURE OF ACCOUNTING OFFICE (Authorized Signature in Blue ink) DATE SIGNED 

•

ADA Notice 
For individuals with sensory disabilities, this document is available in alternate formats.  For information call (916) 654-6410 or TDD (916) 654-3880 or 

write Records and Forms Management, 1120 N Street, MS-89, Sacramento, CA  95814. 
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STANDARD AGREEMENT Organization Legal Name 
DOT-213a (REV 01/2017) Contract Number 

EXHIBIT A 
PROJECT SUMMARY AND SCOPE OF WORK 

Funding Program: Funding Program 

Project Type: Project Type 

Hours when PROJECT shall operate: Start: Start Time End: End Time 

Days/Dates when PROJECT shall operate: Operation Date(s) here 

Location where Service shall be offered: Description of Service Area here 

Detailed Description of Work: 
Enter specific Project Description, including quantity, size, type, purpose of project, any program goals, 
performance measures, specifications and/or other relevant project attributes.  Information provided 

Contract Projects: 

ALI 
Code 

Project 
Description 

Federal 
Share $ 

Local 
Share $ 

Toll 
Credits 

Total 
Cost 

Federal 
Share % 

Local 
Share % 

11.12.04 Purchase Replacement <30 Ft. Bus $9,999,999 $999,999 $999,999 $9,999,999 100.00% 0.00% 

11.12.04 Purchase Replacement <30 Ft. Bus $9,999,999 $20,000 $0.00 $100,000 80.00% 20.00% 

Contract Schedules: 

Project Schedule: 
Performance Start 05/11/2017 
Performance End 05/11/2017 

Last Date to Amend 05/11/2017 
Agreement Expires 05/11/2017 

Final Invoice Due 05/11/2017 

Construction/RE Acquisition: 
Enviro CEQA/NEPA 05/11/2017 

Design (PS&E) 05/11/2017 
Right of Way 05/11/2017 
Construction 05/11/2017 

Procurement Schedule: 
Bid Package to Caltrans 05/11/2017 

Issue RFP/IFB 05/11/2017 
Award Contract/PO 05/11/2017 

Final Delivery/Install 05/11/2017 

Caltrans Project Contact: 

Contact Name Email Address Phone Number 
Contact Name Contact Email Contact Phone 
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STANDARD AGREEMENT Organization Legal Name 
DOT-213a (REV 01/2017) Contract Number 

EXHIBIT B 
PROJECT MANAGEMENT AND PAYMENT PROVISIONS 

1.  The California Department of Transportation (hereafter called the STATE) is the sole State agency authorized 
to evaluate and submit to the Federal Transit Administration (hereafter called FTA) grant requests from 
eligible program subrecipients for eligible program purposes.  The FTA receives its authority from Chapter 53 
of Title 49 of the United States Codes (USC).  The STATE participates in a number of federal programs, which 
include the following programs, which are identified in 49 USC Chapter 53. 

A.  FTA Section 5310 Enhanced Mobility of Seniors and Individuals with Disabilities (5310 Program).  The 
5310 Program is discretionary, providing grant funding for the provision of transportation services 
meeting the special needs of seniors and/or persons with disabilities, for whom mass transportation 
services are otherwise unavailable, insufficient, or inappropriate. Eligible applicants are private 
nonprofit corporations, private for-profit corporations and public agencies.  Applications are scored and 
prioritized for funding.  FTA Circular 9070.1G “Enhanced Mobility of Seniors and Individuals with 
Disabilities Program Guidance and Application Instructions”, dated July 7, 2014, (5310 Circular) and any 
later revision thereto, applies to any PROJECT funded by the 5310 Program. 

B.  FTA Section 5311 Formula Grants for Rural Areas (5311 Program).  The 5311 Program funds projects in 
rural areas for the purposes of planning, public transportation capital projects, operating costs, job 
access reverse commute projects, and the acquisition of public transportation service. Available 
funds are determined based on an FTA formula that includes population and transit service miles. 
Eligible subrecipients may include states and local governmental authorities, nonprofit 
organizations, tribal governments, and operators of public transportation or intercity bus service 
that receive FTA grant funds indirectly through a recipient.  Intercity bus projects are funded from a 
subprogram of the 5311 Program.  The 5311(f) Subprogram is discretionary, with applications 
scored and prioritized for funding.  Private for-profit operators of transit services or intercity bus 
services may participate in the 5311(f) Subprogram as third-party contractors for recipients or as 
subrecipients. FTA Circular 9040.1G “Formula Grants for Rural Areas: Program Guidance and 
Application Instructions”, dated October 24, 2014, (5311 Circular) and any later revision thereto applies 
to any PROJECT funded by the 5311 Program or the 5311(f) Subprogram.  Unless stated otherwise in this 
Agreement, any reference herein to the 5311 Program applies to the 5311(f) Subprogram. 

C.  FTA Section 5339 Bus and Bus Facilities Program (5339 Program).  The purpose of the 5339 Program is to 
fund to eligible agencies the purchase of capital bus and bus-related projects that support the 
continuation and expansion of public transportation services.  Funding is discretionary and applications 
are scored to determine funding priority. Eligible subrecipients include public agencies or private 
nonprofit organizations engaged in public transportation, including those providing services open to a 
segment of the general public, as defined by age, disability, or low income.  FTA Circular 5100.1 “Bus and 
Bus Facilities Formula Program: Guidance and Application Instructions, dated May 18, 2015, (5339 
Circular) and any later revision thereto applies to any PROJECT funded by the 5339 Program. 

2.  This Agreement is subject to the Fixing America’s Surface Transportation Act (FAST Act) (Federal 
Transportation Funding Law) (https://www.transit.dot.gov/FAST). 

3.  This Agreement is governed by numerous policies and guidance documents issued by the United States 
Department of Transportation (USDOT) and FTA, which includes: 

A.  USDOT Master Agreement (23), dated October 1, 2016, (USDOT Master Agreement) and any later 
revision thereto. 

B. FTA Circular 4220.1F, “Third-Party Contracting Guidance,” November 1, 2008, (Third-Party Contracting 
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STANDARD AGREEMENT Organization Legal Name  
DOT-213a (REV 01/2017) Contract Number  

Circular) and any later revision thereto. 
C.  FTA Circular 4702.1B “Title VI Requirements and Guidelines for Federal Transit Administration 

Recipients”, dated October 1, 2012, (Title VI Circular) and any later revision thereto. 
D.  FTA Circular 5010.1D, “Grant Management Requirements” dated November 1, 2008, and revised August 

27, 2012, (Grant Management Circular) and any later revision thereto. 
E.  FTA Project and Construction Management Guidelines, as updated July 2011, (Project and Construction 

Management Guidelines), an advisory handbook published by USDOT. 
F. Fiscal Year 2017 Annual List of Certifications and Assurances for FTA Grants and Cooperative 

Agreements, as published December 20, 2016. 

4. This Agreement is governed by the Caltrans State Management Plan (SMP), dated February 6, 2015, which is 
available at the Department of Transportation, Division of Rail and Mass Transportation’s website 
(http://www.dot.ca.gov/rail/docs/smp.update.2015.pdf).  If this PROJECT is funded from the 5339 Program, 
it is instead governed by State Management Plan FTA Section 5339 Program, dated July 2016, which is 
available at http://www.dot.ca.gov/hq/MassTrans/Docs-Pdfs/5339/5339.smp.final.2016-07-29.pdf. 

5.  The CONTRACTOR has been designated by the STATE as an eligible applicant under 49 USC Chapter 53 
Section 5310, 5311, or 5339.  The CONTRACTOR is proposing transportation services (hereafter called the 
PROJECT) that are eligible for assistance under the applicable Section of 49 USC Chapter 53. 

6.  The CONTRACTOR’s application for a grant under 49 USC Chapter 53 has been certified to the FTA by the 
STATE as having met all the statutory and administrative requirements for PROJECT approval. The purpose 
of this Agreement is to implement the approved PROJECT. 

7.  The CONTRACTOR agrees to provide transportation services that meet the specific requirements and intent 
of the applicable Program described in 49 USC Chapter 53, which is providing the funding for this PROJECT 
and with the CONTRACTOR’s application for federal assistance, which is on file with the STATE. 

8.  The CONTRACTOR agrees to complete the defined PROJECT described in the grant application, which adopts 
all of the terms and conditions of this Agreement. 

9.  The CONTRACTOR assures and certifies that private for-profit transit operators have been afforded a fair and 
timely opportunity to participate to the maximum extent feasible in the planning and provision of the 
proposed transportation services. 

10. Transportation services under this Agreement shall be provided for a minimum of 20 hours per week. 

11. It is the parties’ intention that grant funds will be available for timely expenditure, commencing with the 
State fiscal year when this Agreement is executed.  In the event that funds are not appropriated for the 
purpose of this Agreement in an amount sufficient to allow the encumbrance of grant funds in accordance 
with this paragraph, the parties agree that this Agreement will terminate at the end of the fiscal year for 
which funds have been encumbered. The CONTRACTOR’s obligations under this Agreement shall remain in 
effect until the PROJECT is completed under the terms of this Agreement.  Upon closeout of this Agreement, 
any unreimbursed funds will revert as described in Exhibit B and no further invoices shall be paid to 
CONTRACTOR. 

12. Any 5311 Program funds, exclusive of 5311(f) Program funds, awarded for PROJECT cannot be carried over 
more than one (1) year by the CONTRACTOR. 
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STANDARD AGREEMENT Organization Legal Name 
DOT-213a (REV 01/2017) Contract Number 

13. Invoices may be submitted no more frequently than once per month for the PROJECT. 

14. The full PROJECT invoice, showing both Federal Share and Local Share, shall be submitted by CONTRACTOR 
to the STATE for review and approval prior to payment.  The STATE verifies PROJECT costs and payments 
made to ensure that funding shares are reported accurately for the Federal Financial Report (SF-425) that 
the STATE must file pursuant to the award of federal grants. 

15. Invoices shall meet all the requirements of this Agreement, be itemized in a manner consistent with the 
budget for PROJECT found in the PROJECT application, and be submitted through the STATE’s BlackCat 
Grants system.  Appropriate backup documentation to support all PROJECT costs to be reimbursed shall be 
included.  Appropriate documents may include, but are not limited to, purchase orders, signed invoices for 
materials, supplies and equipment, and for travel describing the purpose of travel as it pertains to the 
PROJECT, classifications of employees performing PROJECT work, hourly rates, and identification of work to 
be reimbursed for the payment period, indirect costs (only if permitted by the STATE under Exhibit B), and 
subcontractor costs itemized similarly to those of the CONTRACTOR.  CONTRACTOR’s certification that goods 
or services purchased have been received and accepted shall accompany the invoice. Proof of payment 
made to the vendor or a copy of the method of payment must be submitted by the CONTRACTOR.  Proof of 
payment includes bank statements or cancelled checks showing check number and "Paid in Full" or 
CONTRACTOR accounting records showing the transaction. 

16. The CONTRACTOR's invoices and the vendor's invoices shall be consistent internally and with any purchase 
order applicable to the PROJECT and shall include a breakdown of equipment unit costs, sales tax, 
registration fees, and any other items procured with said purchase orders, including items and costs not 
reimbursable under this PROJECT and any items not subject to sales tax. The latter includes "items and 
materials when used to modify a vehicle for physically handicapped persons", which are exempt from sales 
tax under Revenue and Taxation Code Section 6369.4. 

17. Only work performed or goods or services received that fall on or between the Performance Period dates in 
Exhibit A are eligible for reimbursement.  Invoices shall show dates of work, services or receipt of goods. 

18. Eligibility for reimbursement of costs for the PROJECT shall be determined as follows. 

A.  For Public Agencies and Commercial Organizations, the net PROJECT cost and allowable individual items 
of PROJECT cost shall be determined in conformance with Code of Federal Regulations (CFR) 48, Federal 
Acquisition Regulations (FAR) Chapter 1 Part 31 “Contract Cost Principles and Procedures”, 2 CFR Part 
225 (formerly Office of Management and Budgets (OMB) Circular A-87) “Cost Principles for State, Local, 
and Indian Tribal Governments”, FAR Chapter 1 Subpart 31.2, “Contracts with Commercial 
Organizations,” and other applicable regulations, circulars, or memoranda that may be issued by FTA. 

B.  For Non-Profit Agencies, the net PROJECT cost and eligibility of individual items of PROJECT cost shall be 
determined in conformance with CFR Part 48, FAR Chapter 1 Part 31, 2 CFR Part 230 (formerly OMB 
Circular A-122) “Cost Principles for Non-Profit Organizations”, and other applicable regulations, circulars, 
or memoranda that may be issued by the FTA. 

19. Direct and Indirect Costs. 

A.  The CONTRACTOR shall comply with 2 CFR Part 225 or 2 CFR Part 230, as applicable, and certifies that all 
direct costs (and indirect costs, if permitted by STATE) billed are allowable.  All direct costs, even for 
PROJECT administration activities must be adequately supported with proper documentation. 
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STANDARD AGREEMENT Organization Legal Name  
DOT-213a (REV 01/2017) Contract Number  

B.  For Public Agencies only in all programs besides the 5310 Program, indirect costs may approved for 
reimbursement at the discretion of the STATE and Program Manager.  Indirect costs must be supported 
by an approved Cost Allocation Plan (CAP) and/or Indirect Cost Rate Proposal (ICRP). The CONTRACTOR 
shall obtain approval of the CONTRACTOR’s CAP from the STATE’s Audits and Investigations Office prior 
to submitting any invoices for payment for the PROJECT.  Indirect charges incurred prior to STATE’s 
approval of the CAP or ICRP are not an allowable expense. 

C.  Under no circumstances are any indirect costs an allowable expense for a 5310 Program PROJECT. 

20. Payment for services satisfactorily provided, work satisfactorily performed or goods received under this 
Agreement shall be made on a reimbursement basis and in arrears only for actual eligible costs. 

21. Incomplete or disputed invoices shall be returned to CONTRACTOR, unpaid.   Corrected invoices must be 
resubmitted to STATE prior to the payment of the invoice. 

22. Upon STATE’s review and acceptance of an undisputed invoice by the STATE, the STATE agrees to reimburse 
the CONTRACTOR for eligible costs.  Reimbursement will be made at the rate of Federal Share percentage 
shown in Exhibit A, up to the total amount of Federal Share. 

23. Final invoice shall be submitted to the STATE no later than ninety (90) days after the expiration of this 
Agreement.  In no case, shall a final invoice be submitted after the date specified in Exhibit A. 

24. Project Closeout. 

A.  For discretionary programs, such as 5310 Program, 5311(f) Subprogram and 5339 Program, any 
remaining balance/cost savings will be returned to STATE.  For formula programs, such as 5311 Program 
(except for projects funded from 5311(f) Subprogram), CONTRACTOR agrees that once PROJECT is 
complete, any outstanding balance will be returned to the STATE for statewide redistribution or 
reallocation per FSTIP requirements, unless CONTRACTOR requests otherwise in writing at time of final 
invoice. 

B.  Upon successful completion of the PROJECT or upon termination by STATE, the parties shall determine 
the amount of compensation, if any, to be repaid by the CONTRACTOR to STATE in order to avoid any 
STATE liability to FTA due to payments erroneously made to the CONTRACTOR in excess of the total 
PROJECT amount eligible for Federal reimbursement. 

25. The parties agree that only the following section(s) of Exhibit B that have a mark ("X’’) opposite to the 
transportation services category (hereafter called the PROJECT) shall apply to this Agreement. 
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STANDARD AGREEMENT Organization Legal Name 
DOT-213a (REV 01/2017) Contract Number 

A.  Operating Assistance (5310, 5311, 5311(f)) 

1.  Operating assistance costs eligible for reimbursement under this Agreement are costs directly 
related to system operations and may include fuel, oil, salaries and fringe benefits for drivers, 
dispatchers, maintenance employees, mechanics and administrative staff whose duties are directly 
related to this PROJECT, and licenses. 

2.  The CONTRACTOR’s scope of work shall be as described in Exhibit A of this Agreement and the 
CONTRACTOR’s application for federal assistance, which is on file with the STATE. 

3.  The CONTRACTOR’s geographic area that will be served by the transportation program shall be as 
described in Exhibit A. 

4.  The PROJECT period for which transit operational expenses are eligible for reimbursement under 
this Agreement is the Performance Period as specified in Exhibit A. 

5.  If the PROJECT includes capital costs of contracting, allowable expenses may include depreciation 
and interest on facilities and equipment, as well as other capital costs such as preventive 
maintenance.  Under the capital cost of contracting, only privately-owned assets are eligible.  Any 
capital assets that have any remaining federal interest in them, or items purchased with state or 
local government assistance shall not be capitalized, nor shall costs incurred delivering services 
ineligible for FTA assistance, such as charter or school bus service.  Detailed information regarding 
the capital cost of contracting is available in the 5310 Circular. 
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STANDARD AGREEMENT Organization Legal Name 
DOT-213a (REV 01/2017) Contract Number 

B.    Preventive Maintenance (5311, 5311(f)) 

1.  Preventive Maintenance activities consist of routine revenue and non-revenue vehicle inspection 
and maintenance for bus operations including: inspecting revenue vehicle components on a 
scheduled preventive maintenance basis (e.g., engine and transmission, fuel system, ignition system, 
chassis, body-exterior and interior, electrical system, lubrication system, trolleys, pantographs and 
third rail shoes, trucks, braking system, air-conditioning system); performing minor repairs to the 
above-listed revenue vehicle components; changing lubrication fluids; replacing minor repairable 
units of the above-listed revenue vehicle components; making road calls to service revenue vehicle 
breakdowns; towing and shifting revenue vehicles to maintenance facilities; rebuilding and 
overhauling repairable components; performing major repairs on revenue vehicles on a scheduled 
or unscheduled basis. 

2.  For the purpose of carrying out the PROJECT, the labor, associated administrative, and incidental 
costs pursuant to this Agreement shall not exceed the estimated cost specified in Exhibit A. 

3.  The PROJECT period for which Preventive Maintenance expenses are eligible for reimbursement 
under this Agreement is the Performance Period as specified in Exhibit A. 

4.  The request(s) for reimbursement shall certify that the CONTRACTOR has paid wages and salaries, 
and shall list the various salary and other accounts to which the grant funds will be applied.  Upon 
receipt of these invoices, the STATE shall reimburse the CONTRACTOR up to the percentage of total 
PROJECT costs as specified in Exhibit A, but not to exceed the amount encumbered in this 
Agreement. 

5.  The STATE’s obligations to compensate the CONTRACTOR under the terms of this Agreement shall 
terminate upon payments of the CONTRACTOR’s invoice(s) for the FTA allowable activities, supplies, 
materials, wages, salaries, and services required to preserve or extend the functionality and 
serviceability of the asset in a cost-effective manner. 

6.  If the PROJECT includes capital costs of contracting, allowable expenses may include depreciation 
and interest on facilities and equipment, as well as other capital costs such as preventive 
maintenance.  Under the capital cost of contracting, only privately owned assets are eligible.  Any 
capital assets that have any remaining federal interest in them, or items purchased with state or 
local government assistance shall not be capitalized, nor shall costs incurred delivering services 
ineligible for FTA assistance, such as charter or school bus service.  Detailed information regarding 
the capital cost of contracting is available in the 5310 Circular. 
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C.    Planning (5311, 5311(f)) 

1.  The CONTRACTOR’s scope of work shall be as described in Exhibit A. 

2.  Planning activities must be directed specifically at the needs of rural areas in the 
state and be included in the Planning Work Program. Eligible activities support 
efforts to: 

A.  Develop transportation plans and programs, 

B.  Plan, engineer, design and evaluate a public transportation project, and 

C.  Conduct technical studies relating to public transportation. 
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D.    Capital Project (Vehicle/Equipment) (5310) 

1.  Maximum vehicle funding limits shall be set by the STATE and shall apply to non-profit and public 
agencies without prejudice.  Purchase order requirements are further detailed in Exhibit D. The 
Federal Share for all vehicle procurements shall be as shown in Exhibit A. 

2.  The CONTRACTOR’s scope of work shall be as described in Exhibit A and the CONTRACTOR’s 
application for federal assistance, which is on file with the STATE. 

3.  The CONTRACTOR agrees to operate the equipment funded and made available through the 
PROJECT within the service area as described in Exhibit A. 

4.  This is a new PROJECT for equipment or new vehicles (not designated as "used" by Federal Trade 
Commission Agency 16 CFR Part 455.1(d)(2) as well as California Vehicle Code Section 100-680). 

5.  The STATE shall order Vehicles for all Non-Profit Agencies from a STATE-approved Contract. 

6.  Public Agencies may purchase Vehicles using any one of the following three methods. 
a.  CONTRACTOR may request that the STATE purchase the PROJECT vehicle on its behalf, in which 

case the provisions regarding deposit of Local Share in Paragraph 8 shall apply. 
b.  CONTRACTOR may purchase vehicles directly from a State-approved Contract. 
c.  CONTRACTOR may purchase vehicles through its own procurement procedures. Public Agencies 

that procure vehicles in this way must receive prior written authorization from the STATE. 

7.  Whenever a Public Agency chooses to procure its own vehicles, whether from a State-approved 
Contract or through its own procurement procedures, the following provisions are applicable. 

a.  CONTRACTOR shall obtain STATE’s approval of the procurement prior to ordering a vehicle. 
b.  CONTRACTOR shall purchase vehicles in full from the vendor. 
c.  Reimbursement requests from the CONTRACTOR for the Federal Share will be accepted and 

paid after the vehicle delivery is accepted by the STATE. 
d.  Such requests shall be submitted to the STATE through its BlackCat Grants system. 
e.  Any such Vehicle procurement shall: 
i.  Be consistent with the approved bid award listed in Exhibit A, Scope of Work. 

ii.  Designate that the CONTRACTOR is to be the sole registered owner of any vehicles(s) 
acquired. 

iii.  Designate Caltrans Division of Rail and Mass Transportation as the lien holder on the 
Department of Motor Vehicles Certificate of Title. 

iv.  Include a reference to the STATE’s contract number assigned to this Agreement. 

8.  The following provisions regarding Local Share apply to any CONTRACTOR, whether a Public Agency 
or a Non-Profit Agency, for whom the STATE is purchasing a Vehicle. 
a.  CONTRACTOR shall deposit the Local Share amount and any amount designated as Additional 

Local Share in Exhibit A into the designated Bank of America account, unless Transportation 
Credits (Toll Credits) have been authorized by the STATE.  No further billing or payment is 
required of the CONTRACTOR. 

b.  The Bank of America deposit shall be made within 90 days after signing this Agreement. 
Detailed instructions for making this deposit will be provided to the CONTRACTOR by the STATE 
upon execution of this Agreement. 
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c.  PROJECT equipment shall not be procured by the STATE, on behalf of the CONTRACTOR, until 
the deposit of the CONTRACTOR's local match has been verified by the STATE. 

d.  In the event a balance due is owed to the CONTRACTOR for any unused portion of the local 
match, the CONTRACTOR shall request a refund from Caltrans in writing.  Caltrans will initiate 
the refund process with Bank of America. 

e.  Per the 5310 Program Circular, the Local Share may be derived from Federal programs that are 
eligible to be expended for transportation, other than DOT programs, or from Department of 
Transportation (DOT) Federal Lands Highway Program. 

9.  The CONTRACTOR shall be responsible for 100% of all costs which exceed the approved Federal 
Share amount specified in Exhibit A.  In no event shall the STATE be obligated to contribute STATE 
funds toward the cost of the PROJECT. 

10. Bid Proposal Approval for Other Equipment.  No award shall be made without written approval from 
the STATE prior to purchase.  The CONTRACTOR shall submit the following documents for approval 
to the STATE in advance of the proposed award. 

a.  Solicitation document detailing the specifications of the PROJECT for purchase. 
b.  Al least three (3) competitive like-kind bids using the same specifications indicated in the 

solicitation document. 
c.  A listing of all bids, proposals, or price quotations, which includes an analysis of all bids received 

detailing comparison information. 
d.  Disadvantaged Business Enterprise (DBE) Awards/Commitments form. 
e.  An explanation for the basis for selecting the proposed vendor(s) and for rejecting lower bids, if 

any.  In the case of a single bid, sole source, or negotiated price contract, the CONTRACTOR shall 
include a statement certifying that the price is fair and reasonable and the justification for the 
single-bid determination per the Third-Party Contracting Circular. 

11. Purchase of Other Equipment.   After receiving written approval from the STATE, CONTRACTOR shall 
purchase approved PROJECT equipment within three months of Agreement execution, or, for 
purchasing on-board equipment, within three (3) months of Vehicle acceptance. If the equipment is 
not purchased within the designated timeframe, the CONTRACTOR may be subject to contract 
termination provisions described in Exhibit C.  Upon receiving documentation outlined in Exhibit B 
and the Disadvantaged Business Enterprise (DBE) Actual Payment Form, the STATE will reimburse 
the CONTRACTOR the Federal Share in arrears. 

12. Evidence of Insurance.  Before delivery of the PROJECT vehicle(s) to the CONTRACTOR, the 
CONTRACTOR shall furnish to the STATE a certificate of insurance issued by a company licensed to 
write such insurance in California.  Evidence of insurance shall also be provided to the STATE 
annually before the expiration date of the certificate. At any time that such evidence of insurance 
has not been provided, the STATE shall have the immediate right to take possession of the PROJECT 
equipment and to enter the property of the CONTRACTOR for this purpose. 

13. The STATE holds a lien interest in the PROJECT until the end of the PROJECT’s Useful Life as shown in 
Exhibit C is reached and the STATE has received and approved a request from the CONTRACTOR to 
release its interest in the PROJECT. The STATE’s lien interest shall survive this Agreement and the 
CONTRACTOR shall be responsible for using the PROJECT in compliance with state, federal and 
applicable Program requirements stated herein, including reporting. 
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E.   Capital Project (Vehicle/Equipment) (5311, 5311(f), 5339) 

1.  The CONTRACTOR’s scope of work shall be as described in Exhibit A. 

2.  New PROJECTs for equipment or new vehicles shall not designated as "used" by Federal Trade 
Commission Agency 16 CFR Part 455.1(d)(2) or California Vehicle Code Section 100-680. 

3.  CONTRACTOR agrees to operate the equipment funded and made available through the PROJECT 
within the service area as described in Exhibit A. 

4.  The STATE's obligations to compensate the CONTRACTOR under the terms of this Agreement shall 
terminate upon payments of CONTRACTOR's invoice(s) for the FTA allowable portions of PROJECT 
costs.  Reimbursements will only be allowed after execution of this Agreement. 

5.  If the PROJECT includes capital costs of contracting, allowable expenses may include depreciation 
and interest on facilities and equipment, as well as other capital costs such as preventive 
maintenance.  Under the capital cost of contracting, only privately owned assets are eligible.  Any 
capital assets that have any remaining federal interest in them, or items purchased with state or 
local government assistance shall not be capitalized, nor shall costs incurred delivering services 
ineligible for FTA assistance, such as charter or school bus service.  Detailed information regarding 
the capital cost of contracting is available in the 5310 Circular. 

6.  The STATE holds a lien interest in the PROJECT until the end of the PROJECT’s Useful Life as shown in 
Exhibit C is reached and the STATE has received and approved a request from the CONTRACTOR to 
release its interest in the PROJECT. The STATE’s lien interest shall survive this Agreement and the 
CONTRACTOR shall be responsible for using the PROJECT in compliance with state, federal and 
applicable Program requirements stated herein, including reporting. 
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F.   Capital Project (Real Estate Acquisition/Construction) (5311, 5311(f)) 

1.  For Real Estate Acquisition, the CONTRACTOR must perform each of the procedures below pursuant 
to the Grant Management Circular, 2 CFR Part 200, 49 CFR Part 24 Subpart B, and the FTA Master 
Agreement. 

a.  The conduct of Hazardous Waste Site Assessments before acquiring real property. 
b.  The conduct of an independent appraisal by a certified appraiser. 
c.  The requirement for a review appraisal of the initial appraisal. 
d.  FTA review and concurrence requirements related to the CONTRACTOR's offer to buy the 

property. 
e.  If the CONTRACTOR is leasing the property, incidental use of acquired real property as a means 

to supplement transit revenues. 
f.  Disposition of excess real property by sale, lease, donation, transfer to other programs, or other 

conveyance methods. 
g.  The requirement to prepare an excess property utilization plan for all real property no longer 

used for its original purpose. 

2.  CONTRACTOR must submit the Plans, Specifications, and Estimate (PS&E) Checklist for any 
Construction PROJECT.  CONTRACTOR certifies that the PROJECT was designed and prepared for 
advertisement in accordance with applicable sections regarding “Uniform Administrative 
Requirements, Cost Principles, and Audit Requirements for Federal Awards” in 2 CFR Part 200, the 
Third Party Contracts Circular, “Construction Management and Oversight” section of the 5311 
Circular, the FTA “Projects and Construction Management Guidelines”, and the FTA “Best Practices 
Procurement Manual”. 

3.  The CONTRACTOR assures and certifies that the PROJECT complies with regulations of 23 CFR Part 
771 regarding environmental impact and related procedures. 

4.  CONTRACTOR understands and agrees that all documents relating to this PROJECT are subject to 
review by FTA and/or STATE in order to verify the PS&E certification.  CONTRACTOR also 
understands and agrees that if deficiencies are found in subsequent reviews, the following actions 
may be taken: 

a.  Where minor deficiencies are found, PS&E Certification for future projects may be conditionally 
approved or not accepted until the deficiencies are corrected. 

b.  Where deficiencies are of such magnitude as to create doubt that the policies and objectives of 
applicable federal and state laws will not be accomplished by the project, federal funding may 
be withdrawn at the discretion of the Office Chief of Federal Transit Grants Programs. 

5.  For the purpose of carrying out the PROJECT, the Real Estate Acquisition/Construction PROJECT is to 
be purchased and/or constructed, at costs not to exceed the estimated cost specified in Exhibit A. 

6.  The STATE holds a lien interest in the PROJECT until the end of the PROJECT’s Useful Life as shown in 
Exhibit C is reached and the STATE has received and approved a request from the CONTRACTOR to 
release its interest in the PROJECT. The STATE’s lien interest shall survive this Agreement and the 
CONTRACTOR shall be responsible for using the PROJECT in compliance with state, federal and 
applicable Program requirements stated herein, including reporting. 
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G. Mobility Management (5310) 

1.  The CONTRACTOR’s Scope of Work is summarized in Exhibit A of this Agreement. 

2.  The CONTRACTOR agrees to complete the defined Mobility Management PROJECT described in the 
grant application, which is on file with the STATE and which is subject to all of the terms and 
conditions of this Agreement. 

3.  All Mobility Management projects require a Detailed Implementation Plan as a part of the project 
application.  The Detailed Implementation Plan, as submitted, is hereby made a part of this 
PROJECT.  The tasks described in the Detailed Implementation Plan shall be implemented by the 
CONTRACTOR pursuant to this Agreement at costs not to exceed the estimated cost specified in the 
Detailed Implementation Plan and in Exhibit A. 

4.  Invoices for all Mobility Management projects shall be itemized in accordance with the Detailed 
Implementation Plan and shall incorporate PROJECT progress, including dates of service, tasks 
partially or fully completed, and hours worked together with copies of the equipment vendor’s 
invoices and the CONTRACTOR’s purchase orders. 
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H.   Transfer of Used Vehicle/Equipment (5310) 

1.  The STATE will evaluate potential transfer need for vehicle/equipment.  The CONTRACTOR will 
submit an abbreviated Application containing the following information. 

a.  Project Description and Justification for Funding Request (Replacement or Expansion); 
b.  Proposed Service and Operating Plan (including map of service area); 
c.  Existing Transportation Services (current fleet); 
d.  Proposed Transportation Services; and 
e.  Signed Certifications and Assurances 

2.  The CONTRACTOR’s abbreviated Application, as attached, is incorporated herein and is made part of 
this Agreement. In the event the CONTRACTOR’s abbreviated Application is in conflict with any 
terms or conditions of this Agreement, this Agreement shall supersede the CONTRACTOR’s 
abbreviated Application. 

3.  The CONTRACTOR agrees to perform the PROJECT to provide transportation services primarily to 
seniors and persons with disabilities, including their incidental baggage, and to persons 
accompanying the seniors or persons with disabilities in accordance with the terms and conditions 
of this Agreement and the CONTRACTOR's abbreviated Application for Federal assistance which is 
on file with the STATE and which is hereby expressly incorporated into this Agreement. 

4.  The CONTRACTOR shall use the PROJECT at all times exclusively and in conformity with the project 
description for as long as the equipment is needed for the PROJECT. 

5.  Vehicles may not be transferred without prior written approval from STATE. 

6.  The STATE holds a lien interest in the PROJECT until the end of the PROJECT’s Useful Life as shown in 
Exhibit C is reached and the STATE has received and approved a request from the CONTRACTOR to 
release its interest in the PROJECT. The STATE’s lien interest shall survive this Agreement and the 
CONTRACTOR shall be responsible for using the PROJECT in compliance with state, federal and 
applicable Program requirements stated herein, including reporting. 
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I.  Transfer of Used Vehicle/Equipment (5311, 5311(f), 5339) 

1.  The CONTRACTOR shall use the PROJECT equipment at all times exclusively and in conformity with 
the Project Scope of Work in Exhibit A and the Project Description and Justification for Funding 
Request (Attachment 1 to this Agreement). 

2.  Vehicles may not be transferred without prior written approval from STATE. 

3.  The PROJECT equipment as described in Exhibit A and Attachment 1 to this Agreement was 
transferred from: 

SA<<Original Number here>> to <<Organization Name here>>. 

4.  The STATE has evaluated and approved the transfer for vehicle/equipment based on the  
CONTRACTOR’s request containing the following information.  

a.  Project Description and Justification for Funding Request (Replacement or Expansion) 
b.  Existing Transportation Services (current fleet) 
c.  Proposed Transportation Services 
d.  Signed Certifications and Assurances 
e.  Board Resolutions of Both Parties participating in the transfer 

5.  The STATE holds a lien interest in the PROJECT until the end of the PROJECT’s Useful Life as shown in 
Exhibit C is reached and the STATE has received and approved a request from the CONTRACTOR to 
release its interest in the PROJECT. The STATE’s lien interest shall survive this Agreement and the 
CONTRACTOR shall be responsible for using the PROJECT in compliance with state, federal and 
applicable Program requirements stated herein, including reporting. 
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EXHIBIT C 
GENERAL TERMS AND CONDITIONS 

1.  Subrecipient.  For the purpose of this Agreement, the CONTRACTOR is the Subrecipient as referenced in the 
Federal Transportation Funding Law and the applicable Program Circular.  As a Subrecipient of FTA funds the 
CONTRACTOR agrees to comply with the federal statutes, regulations, executive orders, directives and 
administrative requirements which relate to applications made to and grants received from FTA, including 
but not limited to, the USDOT FTA Master Agreement and the FTA Circular for the 5310 Program, the 5311 
Program and/or the 5339 Program. 

2.  Budget Contingency Clause. 
A.  The CONTRACTOR agrees that it will provide funds in an amount sufficient, together with the grant, to 

assure payment of those actual total net PROJECT costs.  The funds provided shall include sufficient 
funds from other eligible sources to provide the PROJECT local matching requirements in accordance 
with Federal Transportation Funding Law. 

B.  It is mutually agreed that if the State Budget Act or the Federal Transportation Funding Law of the 
current year and/or any subsequent years covered under this Agreement does not appropriate sufficient 
funds for the program, this Agreement shall be of no further force and effect.  In this event, the STATE 
shall have no liability to pay any funds whatsoever to CONTRACTOR or to furnish any other 
considerations under this Agreement and CONTRACTOR shall not be obligated to perform any provisions 
of this Agreement. 

C.  If funding for any fiscal year is reduced or deleted by the State Budget Act or the Federal Transportation 
Funding Law for purposes of this program, the STATE shall have the option to either cancel this 
Agreement with no liability occurring to the STATE, or offer an amended Agreement to CONTRACTOR 
that reflects the reduced amount. 

3.  Prompt Payment and Return of Retainage. 
A.  All payments to the CONTRACTOR shall be made in accordance with California Government Code (GC), 

Chapter 4.5, commencing with Section 927, which is known as the California Prompt Payment Act.  If 
payment is not made within the 45 calendar-day limit stipulated by the California Prompt Payment Act, 
interest penalties may be payable to the CONTRACTOR. 

B.  Unless the approved project is for Construction, the CONTRACTOR shall not hold retainage (withhold 
retention) from any subcontractor.  The STATE shall not hold retainage (i.e. withhold retention) from 
any CONTRACTOR. 

C.  If a dispute arises regarding Construction projects only, the CONTRACTOR may exercise its rights under 
California Public Contract Code (PCC) Sections 10262 and 10262.5 or California Business and Professions 
Code (BPC) Section 7108.5, as applicable. 

D.  The CONTRACTOR must pay third-party contractors within 7 days of receipt of each undisputed progress 
payment from the STATE, unless the PROJECT is for Construction.  In the case of a Construction project 
only, the CONTRACTOR is required to pay its subcontractors for satisfactory performance of work 
related to this Agreement no later than 30 days after the CONTRACTOR’s receipt of payment for that 
work from the STATE.  In addition, the CONTRACTOR is required to return any retainage (retention) 
payment to any subcontractor within 30 days after the subcontractor’s work related to this Agreement 
is satisfactorily completed. 

4.  Approval. 
A.  Except as provided herein, this Agreement is of no force or effect until signed by both parties and 

approved by the STATE. 
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B.  The STATE reserves the right to sign and approve the Agreement provided however, the 
commencement of work shall not be authorized until the expenditure of federal funds has been 
authorized by the FTA for a specific Federal fiscal year or a pre-award expenditure authority approved 
by the STATE.  The CONTRACTOR may not commence performance until federal authorization has been 
obtained. 

C.  It is mutually understood between the parties that this Agreement, for the mutual benefit of both 
parties, may have been written before ascertaining the availability of congressional or legislative 
appropriation of funds in order to avoid program and fiscal delays that would occur if the Agreement 
were executed after the determination was made. 

D.  This Agreement is valid and enforceable only if sufficient funds are made available to the STATE by the 
United States Government or the California State Legislature for the purpose of this program.  In 
addition, this Agreement is subject to any additional restrictions, limitations, conditions, or any statute 
enacted by the Congress or the State Legislature that may affect the provisions, terms or funding of this 
Agreement in any manner. 

E.  It is mutually agreed that if the Congress or the State Legislature does not appropriate sufficient funds 
for the program, this Agreement shall be amended to reflect any reduction in funds. 

F.  State Law.  This Agreement shall be interpreted according to the laws of the State of California, except 
as to those provisions where federal law shall apply; as to those provisions where federal law applies, 
the rules, regulations, statutes and executive orders of the federal government shall be applicable.  In 
the event that any provision of this Agreement requires that CONTRACTOR observe or comply with or 
perform any activity in contradiction or violation of State law, the CONTRACTOR will notify STATE at 
once, in writing, of such provision. The remaining Agreement provisions shall not be affected.  The 
unenforceable provisions(s) shall be renegotiated by the CONTRACTOR and STATE for mutually agreed 
appropriate changes and/or modifications; and the CONTRACTOR shall proceed, as soon as is possible, 
with PROJECT. 

G.  No issuance of a Standard Agreement or amendments will be provided until proof that the project has 
been programmed and is in an approved FSTIP has been received by the STATE. 

5.  Enforcement/Remedies for Non-Compliance.  If a CONTRACTOR materially fails to comply with any term of 
this Agreement, or fails to refund any moneys due STATE, the STATE may take one or more of the following 
actions: 
A.  Disallow or temporarily withhold cash payments pending correction of the deficiency by the  

CONTRACTOR.  
B.  Wholly or partially suspend or terminate the current award for the CONTRACTOR’s PROJECT. 
C.  Withhold future awards to the CONTRACTOR for the program. 
D.  Withhold or demand a transfer of an amount equal to the amount paid by or owed to STATE from 

remaining grant balance and/or future apportionments, or any other funds due CONTRACTOR from the 
Federal Trust Fund or any other sources of funds. 

E.  Take any other remedies that may be legally available. 

6.  Timeliness. Time is of the essence in this Agreement.  CONTRACTOR shall return the signed Agreement to 
the STATE within 90 calendar days after mailing. In the event this Agreement is not signed and returned 
within 90 days of mailing, the PROJECT identified in Exhibit A of this Agreement may be withdrawn and 
cancelled at the discretion of the STATE. 

7.  Amendment.  No amendment or alteration of the terms of this Agreement shall be valid unless submitted in 
writing, signed by the parties and approved as required. This Agreement may be amended in writing, by 
mutual consent of the parties, on a case-by-case basis where warranted.  The request for an Amendment 
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must be made in writing to the Program Manager at least two months before the Agreement Expiration 
Date shown in Exhibit A. If an Amendment is issued by STATE, the Amendment shall be signed and returned 
by the CONTRACTOR within 90 calendar days of issuance.  If CONTRACTOR does not sign and return the 
Amendment within 90 days of issuance, the PROJECT may be either withdrawn or cancelled at the discretion 
of the STATE. 

8.  No Oral Understanding or Agreement.  No oral understanding or agreement not incorporated in this 
Agreement is binding on any of the parties. 

9.  Assignment.  This Agreement is not assignable by the CONTRACTOR, either in whole or in part, without the 
consent of the STATE in the form of a formal written amendment. 

10. Independent Contractor.  The CONTRACTOR, and the agents and employees of the CONTRACTOR, in the 
performance of this Agreement, shall act in an independent capacity and not as officers or employees or 
agents of the STATE. 

11. Antitrust Claims.  The CONTRACTOR by signing this Agreement hereby certifies that if these services or 
goods are obtained by means of a competitive bid, the CONTRACTOR shall comply with the requirements of 
the California Government Code (GC) Sections set out below. 
A.  GC Sections 4550 through 4554 regarding antitrust claims contains the following definitions: 

1.  “Public purchase” means a purchase by means of competitive bids of goods, services, or materials 
by the STATE or any of its political subdivisions or public agencies on whose behalf the Attorney 
General may bring an action pursuant to BPC Section 16750(c). 

2.  GC Section 4550 defines a “public purchasing body” as the STATE or the subdivision or agency 
making a public purchase. 

B.  In submitting a bid to a public purchasing body, the bidder offers and agrees that if the bid is accepted, it 
will assign to the purchasing body all rights, title, and interest in and to all causes of action it may have 
under Section 4 of the Clayton Act (15 USC Section 15) or under the Cartwright Act (BCP Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7, arising from purchases of goods, materials, or 
services by the bidder for sale to the purchasing body pursuant to the bid. Per GC Section 4552, such 
assignment shall be made and become effective at the time the purchasing body tenders final payment 
to the bidder. 

C.  Per  GC Section 4553., if an awarding body or public purchasing body receives, either through judgment 
or settlement, a monetary recovery for a cause of action assigned under this chapter, the assignor shall 
be entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover 
from the awarding body or public purchasing body any portion of the recovery, including treble 
damages, attributable to overcharges that were paid by the assignor but were not paid by the awarding 
body or public purchasing body as part of the bid price, less the expenses incurred in obtaining that 
portion of the recovery. 

D.  Upon demand in writing by the assignor, the assignee shall, within one year from such demand, reassign 
the cause of action assigned under this part if the assignor has been or may have been injured by the 
violation of law for which the cause of action arose and either 1) the assignee has not been injured 
thereby, or 2) the assignee declines to file a court action for the cause of action, per GC Section 4554. 

12. Child Support Compliance Act.   For any Agreement in excess of $100,000, the CONTRACTOR acknowledges in 
accordance with PCC Section 7110, that: 
A.  The CONTRACTOR recognizes the importance of child and family support obligations and shall fully 

comply with all applicable state and federal laws relating to child and family support enforcement, 
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including, but not limited to, disclosure of information and compliance with earnings assignment orders, 
as provided in Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the California Family 
Code; and 

B.  The CONTRACTOR, to the best of its knowledge, is fully complying with the earnings assignment orders 
of all employees and is providing the names of all new employees to the New Hire Registry maintained 
by the California Employment Development Department. 

12. Unenforceable Provision.   In the event that any provision of this Agreement is unenforceable or held to be 
unenforceable by a court of competent jurisdiction, then the parties agree that all other provisions of this 
Agreement have force and effect and shall not be affected thereby. 

13. Priority Hiring Considerations.   If this Agreement includes services in excess of $200,000, the CONTRACTOR 
shall give priority consideration in filling vacancies in positions funded by the Agreement to qualified 
recipients of aid under the California Welfare and Institutions Code Section 11200 in accordance with PCC 
Section 10353. 

14. State Management Plan (SMP). The STATE is designated by the Governor to administer the FTA Federal 
Transit grant programs in California.  The implementation and administration of the FTA programs are 
outlined in the SMP.  Should there be a discrepancy between the SMP and this Agreement, the Agreement 
shall govern. 

15. Annual Certification and Assurances.  As requested by the STATE, the CONTRACTOR must complete and 
submit to the STATE the annual FTA Certifications and Assurances for Federal Transit Administration 
Assistance Programs, Certifications and Assurances Checklist and Signature Page to be provided by STATE. 

16. Buy America.  The CONTRACTOR shall comply with the Buy America requirements of 49 USC Section 5323(j) 
and 49 CFR Part 661 for all procurements of steel, iron and manufactured products used in PROJECT.  Buy 
America requirements apply to all purchases, including materials and supplies funded as operating costs, if 
the purchase exceeds the threshold for small purchases (currently $100,000).  Separate requirements for 
rolling stock are set out at 49 USC Section 5323(j)(2)(c) and 49 CFR Part 661.11. 

17. U.S. Flag Requirements. 
A.  Shipments by Ocean Vessel.  For third-party contracts that may involve equipment, materials, or 

commodities which may be transported by ocean vessels, the CONTRACTOR and subcontractors must 
comply with 46 USC Section 55303 and 46 CFR Part 381, “Cargo Preference-U.S. Flag Vessels.” 

B.  Shipments by Air Carrier.  For third-party contracts that may involve shipments of federally assisted 
property by air carrier, the CONTRACTOR and subcontractors must comply with the 49 USC Section 
40118, which may be cited as the “Fly America Act” “Use of United States Flag Air Carriers,” and 41 CFR 
Parts 301-10.131 through 301-10.143. 

C.  Project Travel.  In accordance with 49 USC Section 40118 and 41 CFR Part 301-10, the CONTRACTOR and 
all subcontractors are required to use U.S. Flag air carriers for U.S. Government-financed international 
air travel and transportation, to the extent such service is available or applicable. 

18. Accounting Records.   The CONTRACTOR shall establish and maintain separate accounting records and 
reporting procedures specified for the fiscal activities of the PROJECT.  The CONTRACTOR’s accounting 
system shall conform to generally accepted accounting principles (GAAP) and uniform standards that may be 
established by STATE.  All records shall provide a breakdown of total costs charged to the PROJECT including 
properly-executed payrolls, time records, invoices and vouchers. 
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19. Vehicle Operator Licensing.   The CONTRACTOR is required to comply with all applicable requirements of the 
Federal Motor Carrier Safety Administration (FMCSA) regulations and the California Vehicle Code including, 
but not limited to, the requirement that all vehicle operators have a valid State of California driver’s license, 
including any special operator license that may be necessary for the type of vehicle operated. 

20. Audit Requirements.  The CONTRACTOR shall be responsible for meeting the audit requirements of Uniform 
Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards, 2 CFR Part 1201. 
The required audit reports shall be submitted to the State Controller with a copy to STATE in conformance 
with the compliance guidelines issued by the California Department of Finance. The cost of audits made in 
accordance with the provisions of 2 CFR Part 200 is an allowable charge to this PROJECT. 

21. Record Keeping.   The CONTRACTOR and all subcontractors shall maintain all books, documents, papers, 
accounting records, and other evidence pertaining to the performance of this Agreement.  All parties shall 
make such materials available at their respective offices at all reasonable times during the performance 
period and for three (3) years from the date of final payment under this Agreement and all subcontracts. 

22. Examination of Records.  The STATE, the STATE’S Office of Audits and Investigations, the State Auditor 
General, and any duly authorized representative of the Federal government shall have access to any books, 
records, and documents of the CONTRACTOR and its subcontractors that are pertinent to this Agreement for 
audits, examinations, excerpts, and transactions.  Copies thereof shall be furnished by CONTRACTOR upon 
request. Where any information required of a CONTRACTOR is in the exclusive possession of another who 
fails or refuses to furnish this information, the CONTRACTOR shall so certify to the STATE or the FTA as 
appropriate, and shall set forth what efforts it has made to obtain the information.  The CONTRACTOR shall 
include a clause to this effect in every subcontract entered into relative to the PROJECT. 

23. Examination of Accounting.   The CONTRACTOR’S accounting system and billing procedures are subject to 
audit by STATE prior to contract award, and accounting records pertaining to work performed and costs 
billed to STATE are subject to audit for a period of three (3) years after date of final payment under this 
Agreement.  If the CONTRACTOR fails to retain records such as employee time cards, payroll records, travel 
records, equipment time and cost records, billings from subcontractors, material and equipment suppliers’ 
records that are sufficient to permit audit verification of the validity of costs charged to STATE, the 
CONTRACTOR will be liable for reimbursement to STATE of all unsubstantiated billings. 

24. Reporting Forms.  The CONTRACTOR shall furnish STATE with any additional reports or data that may be 
required by FTA or other federal agencies.  Such information will be submitted on forms provided by STATE. 

25. Debarment and Suspension.  The CONTRACTOR agrees as follows: 
A.  The CONTRACTOR agrees to comply with the requirements of Executive Order Nos. 12549 and 12689, 

“Debarment and Suspension,” 31 USC Section 6101 note; and U.S. DOT regulations on Debarment and 
Suspension and 49 CFR Part 29. 

B.  Unless otherwise permitted by FTA, the CONTRACTOR agrees to refrain from awarding any third-party 
contract of any amount to or entering into any sub-agreement of any amount with a party identified in 
the “U.S. General Services Administration’s (U.S. GSA) System for Award Management 
(https://www.sam.gov) List of Parties Excluded from Federal procurement or Non-Procurement 
Program,” implementing Executive Order Nos. 12549 and 12689, “Debarment and Suspension” and 49 
CFR Part 29. The list also includes the names of parties debarred, suspended, or otherwise excluded by 
agencies, and contractors declared ineligible for contract award under statutory or regulatory authority 
other than Executive Order Nos. 12549 and 12689. 
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C.  In accordance with 2 CFR Part 1200 and OMB, “Guidelines to Agencies on Governmentwide Debarment 
and Suspension (Nonprocurement),” 2 CFR Part 180, the CONTRACTOR agrees to obtain a debarment 
and suspension certification from each prospective subrecipient, third-party contractor or subcontractor 
containing information about the debarment and suspension status and other specific information of 
that contractor and its principals before award of a third-party contract or subcontract at any tier of 
$25,000 or more. 

26. Compliance with Federal Statutes.  During the performance of this Agreement, the CONTRACTOR, its 
assignees and successors in interest, agree to comply with all Federal statutes and regulations applicable to 
grantee recipients under 49 USC Chapter 53, including, but not limited to the following: 
A.  Nondiscrimination.  In accordance with Title VI of the Civil Rights Act, as amended, 42 USC Subsection 

2000d, Section 303 of the Age Discrimination Act of 1975, as amended, 42 USC Subsection 6102, Section 
202 of the Americans with Disabilities Act of 1990, 42 U.S.C Subsection 12132, and federal transit law at 
49 USC Section 5332, the CONTRACTOR agrees that it will not discriminate against any employee or 
applicant for employment because of race, color, national origin, religion, sex, age or disability.  In 
addition, the CONTRACTOR agrees to comply with applicable Federal implementing regulations FTA may 
issue. 

B.  Equal Employment Opportunity (EEO). The following equal employment opportunity requirements 
apply to the underlying contract: 
1.  Race, Color, Creed, National Origin, Religion, Sex.  In accordance with Title VII of the Civil Rights Act, 

as amended, 42 USC Subsection 2000e, and federal transit laws at 49 USC Section 5332, the 
CONTRACTOR agrees to comply with all applicable EEO requirements of U.S. Department of Labor 
(U.S. DOL) regulations, “Office of Federal Contract Compliance Programs, Equal Employment 
Opportunity, Department of Labor,” 41 CFR Part 60 et seq., (which implement Executive Order 
11246, “Equal Employment Opportunity,” as amended by Executive Order No. 11375, “Amending 
Executive Order 11246 Relating to Equal Employment Opportunity,” 42 USC Subsection 2000e note), 
and with any applicable Federal statutes, executive orders, regulations, and Federal policies that 
may in the future affect construction activities undertaken in the course of the PROJECT. The 
CONTRACTOR agrees to take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, color, creed, national 
origin, or sex.  Such action shall include, but not be limited to the following:  employment, 
upgrading, demotion or transfer, recruitment or recruitment advertising; layoff or termination; rates 
of pay or other forms of compensation; and selection for training, including apprenticeship.  In 
addition, the CONTRACTOR agrees to comply with any implementing requirements FTA may issue. 

2.  Age.  In accordance with Section 4 of the Age Discrimination in Employment Act of 1967, as 
amended, 29 USC Section 623 and federal transit law at 49 USC Section 5332, the CONTRACTOR 
agrees to refrain from discrimination against present and prospective employees for reason of age. 
In addition, the CONTRACTOR agrees to comply with any implementing requirements FTA may issue. 

3.  Disability.  In accordance with Section 102 of the Americans with Disabilities Act, as amended, 42 
USC Section 12112, the CONTRACTOR agrees that it will comply with the requirements of U.S. Equal 
Employment Opportunity Commission, “Regulations to Implement the Equal Employment Provisions 
of the American with Disabilities Act,” 29 CFR Part 1630, pertaining to employment of persons with 
disabilities.  In addition, the CONTRACTOR agrees to comply with any implementing requirements 
FTA may issue. 

C.  The CONTRACTOR agrees to include the foregoing requirements in each solicitation for subcontract 
financed in whole or in part with Federal assistance provided by FTA and agrees to notify the 
subcontractor of their obligations under this Agreement and the Regulations relative to Civil Rights. 
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D.  In accordance with 49 CFR Part 21 and as described in the Title VI Circular, as it may be updated or 
amended, and the California Department of Transportation Title VI Program Plan, the CONTRACTOR 
shall comply with and ensure that each third-party contractor at any tier of the PROJECT also complies 
with the following reporting requirements: 
1.  Prepare and submit a Title VI Program. 
2.  Establish and maintain a Title VI complaint procedures. 
3.  Record Title VI investigations, complaints, and lawsuits. 
4.  Provide meaningful access to Limited English Proficient Persons. 
5.  Notify beneficiaries of protection under Title VI. 
6.  Provide additional information upon request. 
7.  Provide an Annual Title VI Certification and Assurance. 
8.  Guidance on conducting an Analysis of Construction projects. 
9.  Guidance on promoting Inclusive Public Participation. 
10. Report minority representation on transit related Planning and Advisory Bodies. 

E.  The following requirements only apply to those providers of public transportation that both operate 
fixed route service and demand response service.  The following requirements do not apply to those 
providers of public transportation that only operate demand response service. Demand response 
includes general public paratransit, Americans with Disabilities Act complementary paratransit, and non-
profit organizations participating in the 5310 Program and serving only their own clientele, which may 
be referred to as closed-door service.  The CONTRACTOR shall comply with the following requirements 
and ensure the compliance of each third-party contractor at any tier of the PROJECT: 
1.  Service standards 

a.  Vehicle load for each mode 
b.  Vehicle headway for each mode 
c.  On-time performance for each mode 
d.  Service available for each mode 

2.  Service policies 
a.  Transit Amenities for each mode 
b.  Vehicle Assignment for each mode 

F.  Every three years, on a date determined by the STATE, the CONTRACTOR shall submit the following 
information to the STATE as part of their Title VI Program per Chapter III of the Title VI Circular. 
1.  Title VI Notice to the Public, including a list of locations where the notice is posted 
2.  Title VI Complaint Procedures instructing the public how to file a Title VI discrimination complaint 
3.  Title VI Complaint Form used by the CONTRACTOR 
4.  List of transit-related Title VI investigations, complaints, and lawsuits against the CONTRACTOR 
5.  Public Participation Plan, including information about outreach methods to engage minority and 

limited English proficient (LEP) populations, as well as a summary of outreach efforts made by the 
CONTRACTOR since its last Title VI submission 

6.  Language Assistance Plan for providing language assistance to its LEP population as required by the 
Title VI Circular and USDOT LEP Guidance 

7.  A table depicting the membership of non-elected committees and councils, the membership of 
which is selected by the recipient, broken down by race, and a description of the process the agency 
uses to encourage the participation of minorities on such committees 

8.  A Title VI equity analysis if the recipient has constructed a facility, such as a vehicle storage facility, 
maintenance facility, operation center, etc. 

9.  A copy of board meeting minutes, resolution, or other appropriate documentation showing the 
board of directors or appropriate governing entity or official(s) responsible for policy decisions, 
reviewing and approving the Title VI Program. 
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10. Additional information as specified in Chapters IV, V, and VI of the Title VI Circular depending on 
whether the CONTRACTOR is a transit provider, nonprofit or public agency. 

G.  Sanctions for Noncompliance.  In the event of the CONTRACTOR’s noncompliance with any provision of 
Civil Rights requirement in this Agreement, the STATE shall impose such contract sanctions as it or the 
FTA may determine to be appropriate, including, but not limited to: 
1.  Withholding of payments to the CONTRACTOR under the Agreement until the CONTRACTOR 

complies, and/or 
2.  Cancellation, termination or suspension of the Agreement, in whole or in part. 

H.  Incorporation of Provisions.  The CONTRACTOR shall include the provisions of the foregoing Paragraphs 
A through E in every subcontract, including procurements of materials and leases of equipment, unless 
exempt by the regulations or directives issued pursuant thereto.  The CONTRACTOR shall take such 
action with respect to any subcontractor or procurement as the STATE or the FTA may direct as a means 
of enforcing such provisions including sanctions for noncompliance.  In the event a CONTRACTOR 
becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such 
direction, the CONTRACTOR may request the STATE to enter into such litigation to protect the interest 
of the STATE.  In addition, the CONTRACTOR may request the United States to enter into such litigation 
to protect the interests of the United States. 

27. Disadvantaged Business Enterprise (DBE).  The CONTRACTOR agrees to: 
A.  Comply with 49 CFR Part 26 “Participation by Disadvantaged Enterprises in Department of 

Transportation Financial Assistance Programs,” and shall cooperate with STATE with regard to maximum 
utilization of DBEs, using its best efforts to ensure that DBEs shall have the maximum opportunity to 
compete for sub contractual work under this Agreement. 

B.  Prior to beginning PROJECT work, the CONTRACTOR shall complete and sign a DBE Implementation 
Agreement form to be provided by the STATE. The completed DBE Implementation Agreement must be 
returned to the STATE no later than the date that this Agreement is executed. 

C.  Report twice annually on DBE participation in CONTRACTOR’s contracting opportunities; commitments, 
awards, and actual payments. 

D.  In accordance with 49 CFR Part 26.53(f)(1)(i), the CONTRACTOR shall not terminate a DBE subcontractor 
without prior written approval of the STATE.  A CONTRACTOR that terminates a DBE subcontractor must 
make a good faith effort to find a replacement DBE subcontractor to perform at least the same amount 
of work under the contract to meet the contract goal established for the work.  The good faith effort 
should be documented and submitted to the STATE within a reasonable time after obtaining approval by 
the STATE to terminate an existing DBE as required by 49 CFR Part 26.53(g). 

E.  CONTRACTOR shall not discriminate on the basis of race, color, national origin or sex in the award and 
performance of any federally-assisted contract or in the administration of its DBE program.  The 
CONTRACTOR’s DBE program, as required by 49 CFR Part 26 and as approved by USDOT, is incorporated 
by reference in this Agreement.  Implementation of this program is a legal obligation and failure to carry 
out its terms shall be treated as a violation of this Agreement. Upon notification to the recipient of its 
failure to carry out its approved program, the STATE may impose sanctions as provided for under 
49 CFR Part 26 and may, in appropriate cases, refer the matter for enforcement under 18 USC Section 
1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 USC Section 3801 et seq.). 

F.  The CONTRACTOR and their subcontractors shall make available, upon request of the STATE, a copy of 
all DBE subcontracts.  The CONTRACTOR must ensure its third-party contractors and subcontractor also 
comply with these requirements. 

28. Section 504 and Americans with Disabilities Act Program Requirements (ADA).  The CONTRACTOR will 
comply with 49 CFR Parts 27, 37 and 38, which implement the ADA and Section 504 of the Rehabilitation Act 
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of 1973 (29 USC Section 794), as amended. The CONTRACTOR must ensure its third-party contractors 
operating public transportation service comply with these requirements. 

29. Special Section 5333(b) Warranty for 5311 Program and 5339 Program.   When the PROJECT includes the 
acquisition, improvement, or operation of public transportation, the CONTRACTOR shall comply with 
applicable transit employee protective requirements as specified by 49 USC Section 5333(b) (formerly 
Section 13(c) of the Urban Mass Transportation Act) as executed by the Secretary of Labor and the Secretary 
of Transportation. When applicable, those terms and conditions are described in Exhibit E of this 
Agreement. The CONTRACTOR agrees to include any applicable requirements in each subcontract involving 
transit operations financed in whole or in part with Federal assistance provided by the FTA. 

30. Contract Work Hours and Safety Standards.   The CONTRACTOR agrees to comply with the following 
requirement for Construction contracts and, if applicable, non-construction project contracts that employ 
laborers or mechanics on a public work: 
A.  The CONTRACTOR shall comply with Section 107 of the Contract Work Hours and Safety Standards Act, 

40 USC Section 3704 and 29 CFR Part 1926, “Safety and Health Regulations for Construction.” The 
CONTRACTOR and subcontractor must ensure safety at construction sites so that no laborer or mechanic 
shall be required to work in surroundings or under working conditions that are unsanitary, hazardous, or 
dangerous. 

B.  No CONTRACTOR or subcontractor contracting for any part of the work which may require or involve the 
employment of laborers or mechanics shall require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to work in excess of forty (40) hours in such 
workweek unless such laborer or mechanic receives compensation at the rate of not less than one and 
one-half times the basic rate of pay for all hours worked in excess of forty (40) hours in such workweek. 

31. Public Lands.  The CONTRACTOR agrees to refrain from using in its PROJECT any publicly owned land from a 
park, recreation area, or wildlife or waterfowl refuge of National, State, or local significance as determined 
by the Federal, State, or local officials having jurisdiction thereof, and also refrain from using in its PROJECT 
any land from a historic site of National, State, or local significance unless the Federal Government makes 
the specific findings as required by 49 USC Section 303. 

32. Energy Conservation.   The CONTRACTOR agrees to comply with the mandatory energy efficiency standards 
and policies within the applicable State energy conservation plans issued in compliance with the Energy 
Policy and Conservation Act, 42, USC Section 6321 et seq. 

33. Receipt of Commission.   The CONTRACTOR warrants that it has not paid, and also agrees not to pay, any 
bonus or commission for the purpose of obtaining an approval of its application for these funds obtained as 
a consequence of this Agreement. 

34. Conflict of Interest. 
A.  In accordance with 41 USC Section 22, no member of or delegate to the Congress of the United States 

shall be admitted to any share or part of this Agreement or to any benefit arising there from. 
B.  The CONTRACTOR certifies that its employees and the officers of its governing body shall avoid any 

actual or potential conflicts of interest, and that no officer or employee who exercises any functions or 
responsibilities in connection with this Agreement shall have any personal financial interest or benefit 
which either directly or indirectly arises from this Agreement. 
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C.  The CONTRACTOR shall establish safeguards to prohibit its employees or its officers from using their 
positions for a purpose which could result in private gain or which gives the appearance of being 
motivated for private gain for themselves or others, particularly those with whom they have family, 
business, or other ties. 

D.  The CONTRACTOR will not be awarded a contract if the financial interests are held by a current officer or 
employee of the STATE.  Additionally, a contract will not be awarded to an officer or employee of the 
STATE to provide goods and service. Likewise, the CONTRACTOR’s officials and employees shall also 
avoid actions that result in or create the appearance of: 
1.  Using an official position for private gain; 
2.  Giving preferential treatment to any particular person; 
3.  Losing independence or impartiality; and/or 
4.  Adversely affecting the confidence of the public or local officials in the integrity of the program. 

E.  Former STATE employees will not be awarded a contract for two (2) years from the date of separation if 
that employee had any part of the decision-making process relevant to the Agreement, or for one (1) 
year from the date of separation if that employee was in a policy-making position in the same general 
subject area as the proposed contract at any time during the 12-month period prior to that employee’s 
separation from State service. 

F.  Neither the CONTRACTOR nor any of its employees, suppliers or subcontractors shall enter into any 
contract, subcontract, or arrangement in connection with the PROJECT or any property included or 
planned to be included in the PROJECT, in which any member, officer, or employee of the CONTRACTOR 
or its subcontractor, during the PROJECT term and for one year thereafter, has any direct or indirect 
conflict of interest.  If any such present or former member, officer, or employee involuntarily acquires or 
had acquired prior to the beginning of the PROJECT term any such interest, and if such interest is 
immediately disclosed to the CONTRACTOR and such disclosure is entered upon the minutes of the 
CONTRACTOR’s written report to STATE of such interest, the STATE, may waive the conflict of interest, 
provided that the officer or employee shall not participate in any action by the CONTRACTOR or the 
locality relating to such contract, subcontract, or arrangement. 

G.  The CONTRACTOR shall insert in all contracts entered into in connection with the PROJECT or with any 
property included or planned to be included in any PROJECT, and shall require its contractors to insert in 
each of their subcontracts, the following provision: 
“No member, officer, or employee of the CONTRACTOR or of the locality during the PROJECT term or for 
one year thereafter shall have any interest, direct or indirect, in this agreement or the proceeds 
thereof.” 

H.  The provisions of this subsection shall not be applicable to any agreement between the CONTRACTOR 
and its fiscal depositories or to any agreement for utility services, whose rates are fixed or controlled by 
a governmental agency. 

35. Lobbying. 
A.  if the CONTRACTOR’S PROJECT exceeds $100,000, the CONTRACTOR agrees that it will not use federal 

assistance funds to support lobbying, in accordance with 31 USC Section 1352 and 49 CFR Part 20, “New 
Restrictions on Lobbying”. FTA will not make any federal assistance available to the CONTRACTOR until 
STATE has received the CONTRACTOR’s certification that the CONTRACTOR has not and will not use 
federally-appropriated funds to pay any person or organization to influence or attempt to influence an 
officer or employee of any federal agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with the awarding of any federal grant, 
cooperative agreement or other federal award from which funding for the PROJECT is originally derived. 

B.  If any funds other than federally-appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any federal agency, a Member of 
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Congress, an officer or employee of Congress, or an employee of a Member of Congress, in connection 
with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report Lobbying," to the STATE. 

C.  The CONTRACTOR shall require that the following certification language be included in the award 
documents for all subawards at all tiers (including subcontracts, sub-grants, and contracts under grants, 
loans, and cooperative agreements) which exceed $100,000 and that all subrecipients shall certify and 
disclose accordingly. 

“This certification is a material representation of facts upon which reliance was placed when this 
Agreement was made or entered into.  Submission of this certification is a prerequisite for 
making or entering into this Agreement imposed by 31 USC Section 1352.  Any person who fails 
to file the required certification shall be subject to a civil penalty of not less than $10,000 and 
not more than $100,000 for each such failure.” 

36. Program Fraud and False or Fraudulent Statements or Related Acts. 
A.  The CONTRACTOR acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as 

amended, 31 USC Section 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 
CFR Part 31, apply to its actions pertaining to this PROJECT.  Upon execution of an underlying 
agreement, the CONTRACTOR certifies or affirms the truthfulness and accuracy of any statement it has 
made, it makes, it may make, or causes to be made pertaining to that underlying agreement or the FTA-
assisted PROJECT for which this contracted work is being performed.  In addition to other penalties that 
may be applicable, the CONTRACTOR further acknowledges that if it makes, or causes to be made, a 
false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government 
reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the 
CONTRACTOR to the extent the Federal Government deems appropriate. 

B.  The CONTRACTOR also acknowledges that if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government under a contract 
connected with a PROJECT that is financed, in whole or in part, with federal assistance originally 
awarded by FTA under the authority of 49 USC Section 5307, the Federal Government reserves the right 
to impose the penalties of 18 USC Section 1001 and 49 USC Section 5307(n)(1) on the CONTRACTOR, to 
the extent the Federal Government deems appropriate. 

C.  The CONTRACTOR agrees to include the above two clauses in each subcontract, whether partly or 
wholly financed with federal assistance provided by FTA.  It is further agreed that these clauses shall not 
be modified, except to identify the subcontractor who is subject to the provisions. 

37. Drug-Free Workplace.  The CONTRACTOR certifies by signing this Agreement that it will provide a drug-free 
workplace, and shall establish policy prohibiting activities involving controlled substances in compliance with 
GC 8355 et seq.  The CONTRACTOR is required to include the language of this certification in award 
documents for all sub-awards at all tiers (including subcontracts, contracts under grants, and cooperative 
agreements) and that all subrecipients shall certify and disclose accordingly. To the extent the 
CONTRACTOR, any third-party contractor at any tier, any subrecipient at any tier, or their employees, 
perform a safety-sensitive function under the PROJECT, the CONTRACTOR agrees to comply with, and assure 
the compliance of each affected third-party contractor any tier, each affected subrecipient at any tier, and 
their employees with 49 USC 5331, and FTA regulations, “Prevention of Alcohol Misuse and Prohibited Drug 
use in Transit Operations,” 49 CFR Part 655. 

38. Charter Service Operations.   The CONTRACTOR agrees to comply with 49 USC 5323(d) and 49 CFR Part 604, 
which provide that recipients and subrecipients of FTA assistance are prohibited from providing charter 
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service using federally funded equipment or facilities if there is at least one private charter operator willing 
and able to provide the service, except under one of the exceptions listed at 49 CFR Part 604 Subpart B.  Any 
charter service provided under one of the exceptions must be incidental, meaning it must not interfere with 
or detract from the provision of mass transportation.  The CONTRACTOR assures and certifies that the 
revenues generated by its incidental charter bus operations (if any) are, and shall remain, equal to or greater 
than the cost (including depreciation on Federally-assisted equipment) of providing the service. The 
CONTRACTOR understands that the requirements of 49 CFR Part 604 will apply to any charter service 
provided, the definitions in 49 CFR Part 604 apply to this Agreement, and any violation of this Agreement 
may require corrective measures and the imposition of penalties, including debarment from the receipt of 
further Federal assistance for transportation. 

39. School Bus Operations.   Pursuant to 49 USC Section 5323(f) and 49 CFR Part 605, the CONTRACTOR agrees 
that it and all its subcontractors will: (1) engage in school transportation operations in competition with 
private school transportation operators only to the extent permitted by an exception provided by 49 USC 
Section 5323 (f) and implementing regulations, and (2) comply with requirements of 49 CFR Part 605 before 
providing any school transportation using equipment or facilities acquired with federal assistance awarded 
by FTA.  The CONTRACTOR understands that the requirements of 49 CFR Part 605 will apply to any school 
transportation it provides, that the definitions of 49 CFR Part 605 apply to any school transportation 
agreement, and a violation of this Agreement may require corrective measures and the imposition of 
penalties, including debarment from the receipt of further Federal assistance for transportation. 

40. Use of $1 Coins.   As applicable, and to comply with Section 104 of the Presidential $1 Coin Act of 2006, 
31 USC Section 5112(p), the CONTRACTOR must ensure that FTA assisted property that requires the use of 
coins or currency in public transportation service or supporting service be fully capable of accepting and 
dispensing $1 coins. 

41. Protection of Animals.  The CONTRACTOR must ensure that all third-party contractors providing services 
involving the use of animals must comply with the Animal Welfare Act, 7 USC Section 2131 et seq. and 
Department of Agriculture regulations, “Animal Welfare”, 9 CFR Subchapter A, Parts 1,2,3, and 4. 

42. Termination Clauses. 
A.  Termination for Convenience. When it is in the STATE'S best interest, the STATE reserves the right to 

terminate this Agreement, in whole or in part, at any time by providing a ten (10) day written notice to 
the CONTRACTOR. The CONTRACTOR shall be paid its costs, including contract close-out costs, and profit 
on work performed up to the time of termination.  The CONTRACTOR shall promptly submit its 
termination claim to the STATE.  If the CONTRACTOR has any property in its possession belonging to the 
STATE, the CONTRACTOR will account for the same, and dispose of it in the manner the STATE directs. 

B.  Termination for Default. 
1.  The STATE may terminate this Agreement upon a finding that the CONTRACTOR has not made 

satisfactory progress toward procuring the PROJECT equipment, services, salary and wages, as 
appropriate, within twelve (12) months of execution of this Agreement, has not billed for operating 
assistance funds within twelve (12) months of execution of this Agreement, or that the 
CONTRACTOR is otherwise not complying with the terms of this Agreement.  Termination shall be by 
written notice specifying the reason for termination and giving the CONTRACTOR thirty (30) days to 
correct the default.  The STATE shall be the sole judge as to whether the CONTRACTOR's corrective 
measures are adequate.  If the CONTRACTOR fails to remedy the breach or default or any of the 
terms, covenants, or conditions of this Agreement to the STATE's satisfaction, the STATE shall have 
the right to terminate the Agreement without any further obligation to the CONTRACTOR.  Any such 
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termination for default shall not preclude the STATE from also pursuing all available remedies 
against the CONTRACTOR. 

2.  The STATE may terminate this contract upon finding that the CONTRACTOR is not operating the 
PROJECT equipment in accordance with the project description in Exhibit A of this Agreement, or 
that the CONTRACTOR is otherwise not complying with the terms of this contract.  Termination shall 
be by written notice specifying the reason for termination and giving the CONTRACTOR thirty (30) 
days to correct the default.  The STATE shall be the sole judge as to whether the CONTRACTOR'S 
corrective measures are adequate.  If the CONTRACTOR fails to remedy to the STATE'S satisfaction 
the breach or default of any of the terms, covenants, or conditions of this contract, the STATE shall 
have the right to terminate the contract without any further obligation to the CONTRACTOR.  Any 
such termination for default shall not preclude the STATE from pursuing all available remedies 
against CONTRACTOR and its sureties for said breach or default.  Once a contract has been 
terminated within the provisions of this section, the STATE reserves the right to seize vehicles or 
equipment procured under this Agreement. 

3.  CONTRACTOR shall remit to the STATE the proportional amount of current market value that 
exceeds $5,000 per unit at the time of disposition of PROJECT equipment, which shall be based on 
the Federal Share percentage of funds paid by CONTRACTOR under this Agreement.  Fair market 
value shall be deemed to be the value of the PROJECT equipment as determined by a competent 
appraisal at the time the equipment is withdrawn from use. 

4.  CONTRACTOR shall return the equipment to the STATE in the same condition as when received by 
the CONTRACTOR, except for reasonable wear and tear resulting from its use. The parties shall 
thereupon determine the amount of compensation, if any, to be paid by the CONTRACTOR to the 
STATE in order to avoid any STATE liability to FTA or to others. 

C.  Period of Performance Extension.  If it is later determined by the STATE that the CONTRACTOR had an 
excusable reason for not performing, such as a strike, fire, or flood, events which are not the fault of or 
are beyond the control of the CONTRACTOR, and after determining a new delivery of performance 
schedule, the STATE may allow the CONTRACTOR to continue work or treat the termination as a 
termination for convenience. 

D.  Mutual Termination. The PROJECT may also be terminated if the STATE and the CONTRACTOR agree 
that its continuation would not produce beneficial results commensurate with the further expenditure 
of funds or if there are inadequate funds to operate the PROJECT equipment or otherwise complete the 
PROJECT. 

43. Disputes.  The STATE and the CONTRACTOR shall deal in good faith and attempt to resolve potential 
disputes arising under this Agreement informally.  If the dispute persists, the CONTRACTOR shall submit a 
written demand for a decision regarding the dispute to the STATE’s authorized representative for this 
Agreement or his or her designee.  The STATE’s authorized representative shall make a written decision 
regarding the dispute and will provide it to the CONTRACTOR.  The CONTRACTOR shall have an opportunity 
to challenge the STATE authorized representative’s determination but must make that challenge in writing 
within ten (10) working days to the STATE’s Chief, Office of Federal Transit Grants or his/her designee.  If the 
CONTRACTOR challenge is not made within the ten (10) day period, the STATE’s authorized representative’s 
original written decision shall become the final decision of the STATE.  The STATE and the CONTRACTOR 
shall submit written, factual information and supporting data in support of their respective positions. The 
decision of the STATE’s Chief, Office of Federal Transit Grants or his/her designee shall be final, conclusive 
and binding regarding the dispute, unless the CONTRACTOR commences an action in court of competent 
jurisdiction to contest the decision in accordance with Division 3.6 of the California Government Code. 
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44. Procurement. 
A.  Exclusionary or Discriminatory Specifications.  Apart from inconsistent requirements imposed by Federal 

statue or regulations, the CONTRACTOR agrees that it will comply with the requirements of 49 USC 
Section 5323(h)(2) by refraining from using any Federal assistance funds awarded by STATE on behalf of 
the FTA to support procurements using exclusionary or discriminatory specifications. 

B.  For all procurements of commodities, property, supplies, equipment or services under an FTA assisted 
grant, the CONTRACTOR shall provide full and open competition and comply with the procurement 
requirements set forth in 49 USC Section 5325(a), applicable third-party procurement requirements of 
49 USC Chapter 53, 49 USC Section 5325(b) to award a third-party contracting using a competitive 
procurement process, and other procurement requirements of Federal laws in effect now or as 
amended to the extent applicable.  The CONTRACTOR shall prepare a bid or proposal package, including 
equipment and material specifications or a scope of work. 

C.  Purchases over the federal micro-purchase threshold, or similar local threshold, which result in a third-
party contract without an ongoing period of performance, shall be procured through a purchase order. 
Purchase orders shall contain all applicable federal third-party contract clauses. Upon request for 
reimbursement, the CONTRACTOR shall submit a copy of the purchase order to the STATE. 

D.  The CONTRACTOR agrees that it may not use FTA assistance to support its procurements unless there is 
satisfactory compliance with federal laws and regulations.  In accordance with applicable USDOT third-
party procurement regulations at 2 CFR Part 1201 and the provisions of the Third-Party Contracting 
Circular, including, but not limited to, the following provisions apply to all procurements: 
1.  To state clearly that the final contract award to any bidder or proposer requires prior written 

approval by the STATE and that procurement solicitations are consistent with the PROJECT 
description identified in Exhibit A. 

2.  To comply with applicable Federal laws and regulations including, but not limited to, Federal transit 
laws at 49 USC Chapter 53, FTA regulations, and other Federal laws and regulations that contain 
requirements applicable to FTA recipients and their FTA assisted procurements. Also, to include all 
required Federal procurement provisions in each subcontract financed in whole or in part with 
Federal assistance provided by FTA. 

3.  For all contracts and subcontracts financed with Federal assistance, to comply with cargo preference 
requirements of 46 USC Section 1241 and 46 CFR Part 381 when contracts involve equipment, 
materials, or commodities which may be transported by ocean vessels. 

4.  In accordance with 49 USC Section 5325(e)(1), in the procurement of rolling stock, may not enter 
into a multi-year contract to purchase additional rolling stock and replacement parts with options 
exceeding five (5) years after the date of the original contract. 

5.  To comply with 49 USC Section 5325(f), agrees that any third-party contract award it makes for 
rolling stock will be based on initial capital costs, or on performance, standardization, life cycle costs, 
and other factors, or on a competitive procurement process. 

6.  To comply with the requirements of 49 USC Section 5323(m) and FTA regulations, “Pre-Award and 
Post-Delivery Audits of Rolling Stock Purchases,” 49 CFR Part 663, and any revision thereto. 

7.  To comply with the requirements of 49 USC Section 5318(c) and (e) and FTA regulations, “Bus 
Testing”, 49 CFR Part 665, including the certification that before expending any Federal assistance to 
acquire the first bus of any new bus model or any bus model with a new major change in 
configuration or components or before authorizing final acceptance of that bus, that model of bus 
will have been tested at the Altoona Bus Research and Testing Center.  The CONTRACTOR must 
obtain the final testing report and provide a copy of the report to the STATE. 

8.  To require each bidder to certify that it has complied with 49 CFR Part 26, which requires each 
transit vehicle manufacturer to submit a certification that it has complied with FTA’s DBE 
requirements. 
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9.  In subcontracts exceeding $100,000, to comply with all applicable standards, orders, or regulations 
issued pursuant to the Clean Air Act, as amended, 42 USC Section 7401 et seq. and federal Clean 
Water Act, as amended, 33 USC Section 1251 et seq. CONTRACTOR agrees to report and require 
each third-party contractor or subcontractor at any tier of the PROJECT to report any violation of 
these requirements resulting from any PROJECT implementation activity of a third-party contractor, 
subcontractor, or itself to FTA and the appropriate U.S. EPA Regional Office. 

10. To comply with the mandatory energy standards and policies of the STATE’s energy conservation 
plans under the Energy Policy and Conservation Act, as amended, 42 USC Section 6201 et seq., and 
perform an energy assessment for any building constructed, reconstructed or modified with federal 
assistance. 

11. To comply with mandatory standards and policies relating to energy efficiency, which are contained 
in the state energy conservation plan issued in compliance with the Energy Policy and Conservation 
Act of 1975 (Public Law 94–163, 89 Statute 871, enacted December 22, 1975). 

12. To the extent applicable, agrees to conform to the National Intelligent Transportation System (ITS) 
Architecture and Standards as required by 23 USC Section 517(d), 23 USC Section 512 note, and 23 
CFR Parts 655 and 940, and follow the provisions of the FTA Notice, “FTA National ITS Architecture 
Policy on Transit projects,” 66 Fed. Reg. 1455 et seq., and any other implementing directives FTA 
may issue at a later date, except to the extent the FTA determines otherwise in writing.  Third-party 
contracts involving ITS must comply with Federal requirements. 

13. In accordance with 40 CFR Part 85, “Control of Air Pollution from Mobile Sources,” 40 CFR Part 86, 
“Control of Air Pollution from New and In-Use Motor Vehicles and New and In-Use Motor Vehicle 
Engines,” and 40 CFR Part 600, “Fuel Economy of Motor Vehicles, the CONTRACTOR must include 
provisions in all third-party contract for procurement of rolling stock to ensure compliance with 
applicable Federal air pollution control and fuel economy regulations. 

14. For PROJECTs designated as experimental, development, or research work, the CONTRACTOR must 
comply with patent and rights in data requirements in accordance with 37 CFR Part 401.  The STATE 
reserves a royalty-free, non-exclusive, and irrevocable right to reproduce, publish, or otherwise use 
the work for federal purposes and reserves the right to grant authority to others.  The CONTRACTOR 
also agrees to include these requirements in each subcontract funded under the PROJECT. 

15. CONTRACTOR shall refer to FTA “Best Practices Procurement Manual” for additional procurement 
guidance on procurement processes and any omissions applicable to the PROJECT.  The 
CONTRACTOR’S failure to comply with all mandates shall constitute a material breach of this 
Agreement. 

16. CONTRACTOR must comply with 2 CFR Part 225 or 2 CFR Part 230, as applicable, in determining 
whether PROJECT costs are allowable or unallowable. Where applicable, CONTRACTOR must 
comply with cost principles of FAR Chapter 1 Subpart 31.2. 

17. CONTRACTOR must have written protest procedures describing its pre-bid/pre-proposal, post 
proposal, and post-award procedures.  CONTRACTOR shall disclose the CONTRACTOR's protest 
procedures and the STATE’s appeal process to all bidders.  All CONTRACTOR’s protest decisions must 
be dated and in writing.  A protester must exhaust all administrative remedies with the 
CONTRACTOR before pursuing an appeal with the STATE.  An appeal to the STATE must be filed no 
more than ten (10) calendar days from the date of the CONTRACTOR’s protest decision, as 
evidenced by postmarked date. Reviews of protests by the STATE will be limited to: 
a.  CONTRACTOR’s failure to have or follow its own protest procedures. 
b.  CONTRACTOR’s failure to review a complaint or protest. 
c.  Violations of federal or state law or regulation. 
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18. Construction or Facility Improvement Contracts, including those issued to Third-Parties. 
a.  Davis Bacon Act (contracts over $2,000.00). In accordance with 49 USC Section 5333(a) and the 

implementing regulations of 29 CFR Part 5, the CONTRACTOR shall comply with the employee 
protection requirements of the Davis-Bacon Act for construction activities exceeding $2,000.00 
performed in connection with the PROJECT.  The Davis-Bacon Act applies to contracts in excess 
of $2,000.00 for construction, alteration, or repair of public buildings or public works and 
requires the inclusion of a clause that no laborer or mechanic employed directly upon the site of 
the work shall receive less than the prevailing wage rates as determined by the U.S. Secretary of 
Labor. 

b.  Bonding.  For contracts or subagreements exceeding $100,000.00, the following bonding 
requirements must be included: 
i.  Bid guarantee from each CONTRACTOR equivalent to five (5%) percent of the bid price 

ii.  Performance bond on the part of the CONTRACTOR for 100 percent (100%) of the contract 
price 

iii.  Payment bond in the amount of either (1) 50% of the contract price if the contract price is 
not more than $1 million dollars, or (2) 40% of the contract price if the contract price is 
more than $1 million 

c.  Copeland Anti-Kickback Act. For contracts or subagreements exceeding $100,000.00 and in 
accordance with 18 USC Section 874 Copeland “Anti-Kickback” Act, 29 CFR Part 3 “Contractors 
and subcontractors on Public Building or Public Work Financed in part by Loans or Grants from 
the United States,” the CONTRACTOR and subcontractor are prohibited from requiring, by any 
means, any employee, to give up any part of his or her compensation to which he or she is 
otherwise entitled. 

19. Seismic Safety.  The CONTRACTOR agrees that any new building or addition to an existing building 
will be designed and constructed in accordance with the standards for Seismic Safety required in 
Department of Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify compliance 
to the extent required by the regulation.  The CONTRACTOR also agrees to ensure that all work 
performed under this contract, including work performed by a subagreement, is in compliance with 
the standards required by the Seismic Safety Regulations and the certification of compliance issued 
on the PROJECT. 

45. Bid or Proposal and Third-Party Contract Award.   All procurement documents including, but not limited to, 
oral or written quotations, purchase orders, bid or proposal solicitation documents, CONTRACTOR’s 
proposed third-party vendor selection documents, request for non-competitive bid, and use of assigned 
options (i.e. piggybacking) must be reviewed and approved by the STATE prior to the award of the contract. 
No award shall be made without the written approval from the STATE.  No exercise of optional periods of 
performance (Option Years) shall be made without written approval from the STATE.  The CONTRACTOR, or 
procurement agent acting on its behalf, shall prepare the bid or proposal documents, solicit and receive 
competitive bids or proposals, evaluate the bids or proposals received, and select the lowest price compliant 
bid for award. 
A.  The CONTRACTOR, or procurement agent acting on CONTRACTOR’s behalf, shall forward to the STATE, 

at least twenty (20) business days prior to the release of the bid solicitation, a copy of the bid solicitation 
document, proposed third-party contract, independent cost estimate, and bidders list. 

B.  At least twenty (20) business days prior to contract award, the CONTRACTOR, or procurement agent 
acting on CONTRACTOR’s behalf, shall forward to STATE a copy of the proposed third-party contract, 
verification of the incorporation of FTA-required third-party contract clauses, proof that the bid or 
proposal was publically advertised, list of all bids, proposals, or price quotations received, a copy of the 
selected bid or proposal, copy of the bids or proposals where prices were lower than the selected 
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vendor’s, an explanation of the basis for selecting the selected vendor and for rejecting lower bids (if 
any).  In the case of a single bid, sole source, or negotiated price contract, this explanation shall include 
a statement by the CONTRACTOR that the price is fair and reasonable and that the basis for that 
determination is consistent with guidance in the Third-Party Contracting Circular. 

C.  All third-party contracts, subcontracts and contract modifications, and exercising of Option Years funded 
under PROJECT shall include essential elements including, but not restricted to, parties, price or rate of 
compensation, scope of work, contract timeline, contract termination and other legal considerations. 

D.  CONTRACTOR shall perform a cost or price analysis in connection with every procurement action funded 
under the PROJECT, including contract modifications and exercise of Option Years.  Before receiving bids 
or proposals, CONTRACTOR must make independent cost estimates to determine price reasonableness. 

46. FTA Regulations, Policies, Procedures and Directives.  The CONTRACTOR shall at all times comply with all 
applicable FTA regulations, policies, procedures and directive, including, without limitation, those listed 
directly or by reference in the USDOT FTA Master Agreement between the STATE and FTA, as they may be 
amended or revised from time to time, during the term of this Agreement.  The CONTRACTOR's failure to so 
comply shall constitute a material breach of this Agreement.  In the event any portion, term, condition or 
provision of this Agreement should be deemed illegal or in conflict with the laws of the State of California or 
with federal law or otherwise be unenforceable, the remaining portion, terms, conditions or provisions shall 
not be affected thereby. 

47. Incorporation of FTA Terms.   The provisions in this Agreement include, in part, certain Standard Terms and 
Conditions required by the USDOT, whether or not expressly set forth in the Agreement.  All contractual 
provisions required by the USDOT, as set forth in the Third-Party Contracting Circular are hereby 
incorporated by reference.  Anything to the contrary herein notwithstanding, all FTA-mandated terms shall 
be deemed to control in the event of a conflict with other provisions contained in this Agreement.  The 
CONTRACTOR shall not perform any act, fail to perform any act, or refuse to comply with any STATE 
requests which would cause the STATE to be in violation of these Standard Terms and Conditions. 

48. Amendments to Federal, State and Local Laws, Regulations and Directives.   The terms of the most recent 
amendment to any Federal, State, or local laws, regulations, FTA directives, and amendments to the grant or 
cooperative contract that may be subsequently adopted, are applicable to the PROJECT to the maximum 
extent feasible, unless FTA provides otherwise in writing. 

49. Property Maintenance and Inspection.  While the PROJECT is in the possession or control of the 
CONTRACTOR, the CONTRACTOR shall operate or maintain the PROJECT in accordance with detailed 
maintenance and inspection schedules provided by the manufacturer, keeping a written log or record of all 
repairs and maintenance. STATE and the FTA shall have the right to conduct periodic inspections for the 
purpose of confirming the existence, condition, and proper maintenance of the PROJECT. No alterations 
may be made to the PROJECT in its as-received condition without first receiving written approval from 
STATE.  The CONTRACTOR shall notify the STATE, within ten (10) working days of any loss or damage, 
including accident, fire, vandalism, theft, to the PROJECT. 

50. Useful Life Standard.   In accordance with the Grant Management Circular and consistent with the SMP, the 
following Useful Life Standard (ULS) shall determine when PROJECT property will no longer be subject to 
monitoring and reporting requirements.  CONTRACTOR will be released from the monitoring and reporting 
requirements after the STATE has approved CONTRACTOR’s request for disposition of PROJECT property 
through the BlackCat Grants system. While age and mileage are the primary criteria used to determine the 
useful life of vehicles, this determination is based on the date the vehicle or other equipment was put into 
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active service, not the actual model year of the vehicle.  These criteria are subject to review by the 5310, 
5311, or 5339 Program Chief, as applicable, if either factor is less than the value shown herein. 

TYPE OF EQUIPMENT USEFUL LIFE STANDARD 
Minivans 4 years or 100,000 miles 
Small, Medium, Large Bus 5 years or 150,000 miles 
Larger Bus 7 years or 200,000 miles 
Largest Bus (5311/5339 Only) 10 years or 350,000 miles 
Computer Equipment 3 years 
Asphalt Paving, Parking Lot (5311 Only) 10 years 
Bus Shelters (5311 Only) 10 years 
Building Structures (5311 Only) 40 years 
Bus Lift 15 years 
Bus Stop Signs (5311 Only) 5 years 
Communication Equipment 3 years 
Communication Equipment on Vehicles Same as ULS associated with Vehicle 
Farebox/Ticket Machine 10 years 
Surveillance Equipment 3 years 

51. Property Ownership and Relinquishment. 
A.  At all times while PROJECT property or equipment is in the possession or control of the CONTRACTOR, 

the CONTRACTOR shall be the registered owner and STATE shall be the legal owner (lien holder). 
Whenever any PROJECT property or equipment is withdrawn from the PROJECT for any reason, the 
CONTRACTOR shall immediately notify the STATE.  The CONTRACTOR shall not transfer ownership of 
PROJECT property or equipment at any time while this Agreement is in effect.  As lien holder, the STATE 
may take possession of PROJECT property or equipment due to the CONTRACTOR’s non-compliance with 
contract terms or by mutual agreement between the STATE and the CONTRACTOR.  The STATE shall 
retain the original Certificate of Title until such time that disposition of PROJECT property or equipment 
is released by the STATE to the CONTRACTOR or other appropriate party. 

B.  Whenever any PROJECT property or equipment is withdrawn from the service for any reason prior to 
meeting the ULS, and at the discretion of the STATE, the CONTRACTOR shall be required to do one of the 
following: 
1.  Remit to the STATE, for repayment to the FTA, a proportional amount of the fair market value of the 

property, which shall be determined on the basis of the ratio of the Federal grant funds paid under 
this Agreement to the actual purchase cost of the property.  Fair market value shall be deemed to be 
either 1) the unamortized value of the remaining service life per unit based on a straight-line 
depreciation of the original purchase price or 2) the Federal Share of the sale price. 

2.  Relinquish the property to the STATE in the same condition as when received by the CONTRACTOR 
except for reasonable wear and tear resulting from its use.  The parties shall thereupon determine 
the amount of compensation, if any, to be paid by the CONTRACTOR to the STATE in order to avoid 
any STATE liability to FTA or to others.  Upon subsequent disposal of the property, the STATE shall 
reimburse the CONTRACTOR for its proportional amount of the property value received or identified 
by the STATE, if any. 

3.  When PROJECT property is lost or damaged by fire, casualty, or natural disaster, the fair market 
value shall be calculated on the basis of the condition of the property immediately before the fire, 
casualty, or natural disaster, irrespective of the extent of insurance coverage.  Based on the 
calculation, the proceeds shall be applied to the cost of replacing the damaged or destroyed 
PROJECT property taken out of service. 
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4.  If any damage to PROJECT property results from abuse or misuse occurring with the CONTRACTOR’s 
knowledge and consent, the CONTRACTOR agrees to restore the PROJECT property to its original 
condition or refund the value of the Federal interest in that property to the STATE. 

52. Worker’s Compensation.  The CONTRACTOR hereby warrants that it carries Workers’ Compensation 
Insurance on all of its employees who will be engaged in the performance of this Agreement. If staff 
provided by the CONTRACTOR is defined as independent contractors, this clause does not apply. 

53. Insurance. 
A.  While the PROJECT equipment is in the possession or control of the CONTRACTOR, the CONTRACTOR 

shall maintain adequate insurance protection against liability for damages for personal bodily injuries 
(including death), property damage, and vehicle damage as conditioned in this section. 

B.  The minimum limits of liability may be increased by the STATE at any time upon thirty (30) day notice to 
the CONTRACTOR. 

C.  The CONTRACTOR shall place Vehicle Physical Damage, including collision and comprehensive (fire, 
theft, etc.) insurance for amounts equal to the actual cash value of each vehicle and any other 
equipment that is part of the PROJECT equipment, with deductibles acceptable to the STATE.  This 
insurance shall include a provision designating the State of California, Department of Transportation as 
the Loss Payee for all purposes of adjusting, settling, or paying claims for damage to the insured 
vehicle(s). 

D.  The STATE, its officers, employees, and agents shall be named as additional insured. 
E.  The STATE is designated as the Loss Payee for claims of damage to the insured vehicle(s). 
F.  The STATE will not be responsible for any premiums or assessments on the policy. 
G.  The CONTRACTOR, and/or third-party subcontractor, shall furnish to the STATE, before delivery of the 

PROJECT vehicle(s) to the CONTRACTOR, a certificate of insurance issued by a company licensed to write 
such insurance in California. 

H.  Prior to the annual insurance policy expiration date, the CONTRACTOR shall furnish to the STATE a new 
certificate of insurance or other written evidence of insurance satisfactory to the STATE.  At any time 
that such evidence of insurance has not been provided, the STATE shall have the immediate right to take 
possession of the PROJECT equipment and to enter the property of the CONTRACTOR for this purpose. 

I.  The CONTRACTOR shall provide the STATE at least thirty (30) day notice of cancellation or material 
change of the vehicle insurance policy. 

J.  Public Agency or For-Profit CONTRACTORS.  The following terms apply to all CONTRACTORS who are 
defined as a Public Agency or For-Profit entity, regardless if they are providing the service as the prime 
CONTRACTOR or subcontractor: 
1.  Property Damage: The CONTRACTOR shall place property damage per occurrence (combined single 

limit), whether the property of one or more claimants, in an amount not less than one million five 
hundred thousand dollars ($1,500,000) for property damage liability in respect to vehicles with 
seating capacity of fifteen (15) or less, or five million dollars ($5,000,000) for property damage 
liability combined in respect to vehicles with seating capacity of sixteen (16) or more. 

2.  Bodily Injury:  The CONTRACTOR shall place bodily injury per occurrence (combined single limit) in 
an amount not less than one million five hundred thousand dollars ($1,500,000) in respect to 
vehicles with seating capacity of fifteen (15) or less, or five million dollars ($5,000,000) in respect to 
vehicles with seating capacity of sixteen (16) or more. 

3.  Vehicle Physical Damage: The CONTRACTOR shall place Vehicle Physical Damage, including collision 
and comprehensive (fire, theft, etc.) insurance for amounts equal to the actual cash value of each 
vehicle and any other equipment that is part of the PROJECT equipment, with deductibles 
acceptable to the STATE.  This insurance shall include a provision designating the State of California, 
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Department of Transportation as the Loss Payee for all purposes of adjusting, settling, or paying 
claims for damage to the insured vehicle(s). 

K. Non-Profit Agencies:  The following terms apply to all CONTRACTORS who are defined as a non-profit 
agency, regardless if they are providing the service as the prime CONTRACTOR or subcontractor: 
1.  Property Damage: The CONTRACTOR shall place property damage per occurrence (combined single 

limit), whether the property of one or more claimants, in an amount not less than one million 
dollars ($1,000,000) for property damage liability in respect to vehicles with seating capacity of 
fifteen (15) or less, or one million five hundred thousand dollars ($1,500,000) for property damage 
liability in respect to vehicles with seating capacity of sixteen (16) or more. 

2.  Bodily Injury:  The CONTRACTOR shall place bodily injury per occurrence (combined single limit) in 
an amount not less than one million dollars ($1,000,000in respect to vehicles with seating capacity 
of fifteen (15) or less, or one million five hundred thousand dollars ($1,500,000) for bodily injury in 
respect to vehicles with seating capacity of sixteen (16) or more. 

3.  Vehicle Physical Damage: The CONTRACTOR shall place Vehicle Physical Damage, including collision 
and comprehensive (fire, theft, etc.) insurance for amounts equal to the actual cash value of each 
vehicle and any other equipment that is part of the PROJECT equipment, with deductibles 
acceptable to the STATE.  This insurance shall include a provision designating the State of California, 
Department of Transportation as the Loss Payee for all purposes of adjusting, settling, or paying 
claims for damage to the insured vehicle(s). 

54. Excise Tax.  The State of California is exempt from federal excise taxes and no payment will be made for any 
taxes levied on employees' wages. The STATE will pay for any applicable State of California or local sales or 
use taxes on the services rendered or equipment or parts supplied pursuant to this Agreement.  California 
may pay any applicable sales and use tax imposed by another state. 

55. Potential Subcontractors. 
A.  No Relationship Between STATE and Third-Party Contractor.  Nothing contained in this Agreement or 

otherwise, shall create any contractual relation, obligation or liability between the STATE and any third-
party contractors, and no third-party agreement shall relieve the CONTRACTOR of his responsibilities 
and obligations hereunder.  The CONTRACTOR agrees to be as fully responsible to the STATE for the acts 
and omissions of its third-party contractors and of persons either directly or indirectly employed by any 
of them as it is for the acts and omissions of persons directly employed by the CONTRACTOR.  The 
CONTRACTOR'S obligation to pay its third-party contractors is an independent obligation from the 
STATE'S obligation to make payments to the CONTRACTOR.  As a result, the STATE shall have no 
obligation to pay or to enforce the payment of any moneys to any third-party contractor. 

B.  Third-Party Contracts and Subagreements Affected.  To the extent applicable, federal requirements 
extend to third-party contractors and their contracts at every tier, and to the subcontractors of third-
party contractors and their subagreements at every tier.  Accordingly, the CONTRACTOR agrees to 
include, and to require its third-party contractors to include appropriate clauses in each third-party 
contract and each subagreement financed in whole or in part with financial assistance provided by FTA. 

C.  No Federal Government Obligations to Third Parties. The CONTRACTOR agrees that, absent of the 
Federal Government’s express written consent, the Federal Government shall not be subject to any 
obligations or liabilities to any contractor, any third-party contractor, or any other person not a party to 
the Grant Agreement in connection with the performance of the PROJECT.  Notwithstanding any 
concurrence provided by the Federal Government in, or approval of, any solicitation or third-party 
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agreement, the Federal Government continues to have no obligation or liabilities to any party, including 
the CONTRACTOR or third-party contractor. 

D.  Obligations on Behalf of the STATE.  The CONTRACTOR shall have no authority to contract for or on 
behalf of the STATE or to incur obligations on behalf of the STATE. 

E.  STATE Approval of All Third-Party Contracts.  The STATE shall approve in writing all proposed third-party 
contract agreements, Memoranda of Understanding, Intergovernmental Agreements, or similar 
documents relating to the performance of the Agreement prior to implementation.  The CONTRACTOR 
agrees that it will not enter into any third-party contracts unless the same are approved in writing by the 
STATE.  Any proposed amendments to such third-party contracts must be approved by the STATE prior 
to implementation. 

56. Narrowband Migration.  The CONTRACTOR must comply with the Federal Communications Commission 
Public Notice DA09-2589 deadline for private land mobile radio services in the 150-174 MHz and 421-512 
MHz bands which will migrate to narrowband (12.5 kHz or narrower) technology effective January 1, 2013. 

57. Indemnification.   Neither STATE nor any officer or employee thereof is responsible for any injury, damage or 
liability occurring by reason of anything done or omitted to be done by CONTRACTOR and/or its agents 
under or in connection with any work, authority or jurisdiction conferred upon CONTRACTOR under this 
Agreement.  It is understood and agreed that CONTRACTOR and/or its agents shall fully defend, indemnify 
and save harmless STATE and all its officers and employees from all claims, suits or actions of every name, 
kind and description brought forth including, but not limited to, tortious, contractual, inverse condemnation 
or other theories or assertions of liability occurring by reason of anything done or omitted to be done by 
CONTRACTOR and/or its agents, employees, and representatives under this Agreement. 
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EXHIBIT D 
SPECIAL TERMS AND CONDITIONS 

1.  Purchase Order. Upon approval by the STATE of a procurement award, the CONTRACTOR (or procurement 
agent acting on its behalf) may issue a purchase order for the PROJECT.  Each purchase order shall be 
consistent with the approved bid award listed in Exhibit A, be consistent with Billing and Payment 
instructions listed in Exhibit B, and include a reference to the STATE's contract number as assigned to this 
Agreement. 

2.  Disposition. The disposition of the PROJECT and any PROJECT-related equipment or property shall be made 
in accordance with 49 USC Chapter 53, the applicable Program Circular, and the SMP.  Disposition requests 
shall be submitted through the BlackCat Grants system. 

3.  Release of Title.  As long as STATE is lien holder of the vehicle, CONTRACTOR is obligated to provide required 
periodic reporting described in Exhibit D, even if the ULS for the PROJECT has been exceeded. When the ULS 
has been achieved, the STATE shall remain the lien holder for vehicles or equipment until all of the steps in 
the disposition process described in the preceding regarding Disposition have been completed.  Upon 
completion of the disposition process, the STATE shall make a determination as to whether the ULS has 
been achieved. Useful Life requirements are enumerated in Exhibit C of this Agreement.  The STATE has the 
discretion to base its determination upon either PROJECT mileage, PROJECT age or a combination of both. 
Upon determining that the ULS has been achieved, the STATE shall release title to the CONTRACTOR.  Upon 
release of title to CONTRACTOR, the CONTRACTOR shall keep the PROJECT or alternatively, the proceeds 
from the sale of the PROJECT, in its public transportation program. 

4.  Complementary Paratransit Service. The CONTRACTOR, providing complementary paratransit service, 
certifies that they have submitted to the STATE an initial plan for compliance with the complementary 
paratransit service provision by January 26, 1992, as required by 49 CFR Part 37, and have provided the 
STATE annual updates to its plan each year, as required by 49 CFR Part 37 Section 139(j). 

5.  Reporting Requirements. Upon request by the STATE, the CONTRACTOR must submit the following reports 
(Failure to meet these requirements may result in withholding of all invoice payments and may be grounds 
for PROJECT termination): 
A.  5311Program and 5339 Program: National Transit Data (NTD) Reporting.  CONTRACTOR shall submit 

their data to Caltrans (Department) in a timely manner annually, per due dates as directed by the 
Department NTD annual reporting is required by FTA. 

B.  5311 Program Operating Assistance projects: Drug and Alcohol Management Information System (MIS) 
Reporting. CONTRACTOR shall submit their Drug and Alcohol MIS data annually, as required by FTA. 

C.  Milestone Reporting. 
1.  Bi-Annual Reporting (Capital and Mobility Management Projects). The CONTRACTOR shall submit a 

Bi-Annual Report of vehicle/equipment usage or its progress of the mobility management activities 
within thirty (30) calendar days after the close of each federal reporting period. The federal 
reporting periods are:  1) October 1 through March 31; and 2) April 1 through September 30. 
Bi-Annual reports are due no later than April 30, and October 30 of each calendar year. 

2.  Annual Reporting (Operating Assistance Projects). The CONTRACTOR shall submit an annual report 
of progress made on the PROJECT by no later than thirty (30) days after the close of the annual 
federal reporting period of October 1 through September 30.  Annual reports are due no later than 
October 30. 
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D.  Federal Funding Accountability and Transparency Act (FFATA) Reporting.  CONTRACTOR on its own 
behalf and for any of its Subcontractors shall comply with the requirements of FFATA, as required by the 
FFATA Public Law 109-282, 31 U.S. C. 6101.  If requested to do so by STATE, CONTRACTOR shall submit 
required information to allow STATE to fulfill its reporting requirements under FFATA. 

E.  Final Reporting. The CONTRACTOR shall submit a final PROJECT report documenting final PROJECT 
costs.  This report shall be on a form to be provided by the STATE.  For 5310 Program, the report shall 
include narrative on and PROJECT outcomes and how program performance measures have been met 
by this PROJECT for the target group as referenced in the CONTRACTOR’s application. 

6.  Liability Insurance.  In addition to Exhibit C “Insurance”, the following provisions shall also apply: 
A.  The CONTRACTOR is responsible for any deductible or self-insured retention contained within the 

insurance program. 
B.  Coverage must be in force for the complete term of this Agreement.  If insurance expires during the 

term of the Agreement, a new certificate must be received by the STATE at least ten (10) days after the 
expiration of this insurance.  This new insurance must still meet the terms of this Agreement. 

C.  In the event CONTRACTOR fails to keep in effect at all times the specified insurance coverage, the STATE 
may, in addition to any other remedies it may have, terminate this Agreement upon the occurrence of 
such event, subject to the provisions of the Agreement. 

D.  Any insurance required to be carried shall be primary, and not excess, to any other insurance carried by 
the STATE. 

E.  Public Agency or For-Profit CONTRACTORS.  The following terms apply to all CONTRACTORS who are 
defined as a Public Agency or For-Profit entity, regardless if they are providing the service as the prime 
CONTRACTOR or subcontractor: 
1.  Commercial General Liability. 

a.  The limits of liability shall be at least: 
i.  $2,000,000 for each occurrence (combined single limit for bodily injury and property 

damage). 
ii.  $2,000,000 aggregate for products liability completed operations. 

iii.  $4,000,000 general aggregate. This general aggregate limit shall apply separately to the 
CONTRACTOR's work under this Agreement. 

iv.  $15,000,000 umbrella or excess liability.  For PROJECTs over $25,000,000 only, an additional 
$10,000,000 umbrella or excess liability (for a total of $25,000,000). Umbrella or excess 
policy shall include products liability completed operations coverage and may be subject to 
$15,000,000 or $25,000,000 aggregate limits.  Further, the umbrella or excess policy shall 
contain a clause stating that it takes effect (drops down) in the event the primary limits are 
impaired or exhausted. 

b.  The STATE, including their officers, directors, agents, and employees, shall be named as 
additional insured under the Commercial General Liability policy with respect to liability arising 
out of or connected with work or operations performed by or on behalf of CONTRACTOR under 
this Agreement. 

c.  The policy shall stipulate that the insurance afforded the additional insured shall apply as 
primary insurance.  Any other insurance or self-insurance maintained by the STATE will be 
excess only and shall not be called upon to contribute with this insurance. 

F. Non-Profit Agencies. The following terms apply to all CONTRACTORS who are defined as a non-profit 
agency, regardless if they are providing the service as the prime CONTRACTOR or subcontractor: 
1.  Commercial General Liability. 

a.  The limits of liability shall be at least: 
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i.  $2,000,000 for each occurrence (combined single limit for bodily injury and property 
damage). 

ii.  $2,000,000 aggregate for products completed operations. 
iii.  $4,000,000 general aggregate. This general aggregate limit shall apply separately to the 

CONTRACTOR's work under this Agreement. 
iv.  $5,000,000 umbrella or excess liability.  For PROJECTs over $25,000,000 only, an additional 

$10,000,000 umbrella or excess liability (for a total of $15,000,000). Umbrella or excess 
policy shall include products liability completed operations coverage and may be subject to 
$5,000,000 or $15,000,000 aggregate limits.  Further, the umbrella or excess policy shall 
contain a clause stating that it takes effect (drops down) in the event the primary limits are 
impaired or exhausted. 

b.  The STATE, including their officers, directors, agents, and employees, shall be named as 
additional insured under the Commercial General Liability policy with respect to liability arising 
out of or connected with work or operations performed by or on behalf of CONTRACTOR under 
this Agreement. 

c.  The policy shall stipulate that the insurance afforded the additional insured shall apply as 
primary insurance.  Any other insurance or self-insurance maintained by the STATE will be 
excess only and shall not be called upon to contribute with this insurance. 
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EXHIBIT E 
49 USC SECTION 5333(b) SPECIAL WARRANTY FOR 5311 PROGRAM AND 5339 PROGRAM 

1.  This PROJECT is subject to 49 USC Section 5333(b) (formerly Section 13(c)) “Documentation and Agreement 
by Subrecipient to Terms and Conditions of 49 USC Section 5333(b) Special Warranty” (Special Warranty). 

2.  Name and Address of Subrecipient: 
Agency Name: <<Agency Name here>> 
Agency Address: <<Agency Street Address here>> 

<<City>>, <<State>> <<ZIP Code>> 

3.  PROJECT Description for FFY 2016: 
<<Project Description here>> 

4.  County and Service Area of PROJECT: 
<<Project area here>> 

5.  List of all current operators of public transportation (including CONTRACTOR) and corresponding labor 
organizations (if applicable) representing the employees of the providers in the above service area that are 
eligible or potentially eligible recipients of federal 5311 Program or 5339 Program funding assistance even if 
they are not currently recipients, human service agency providers that provide transportation to the general 
public, and taxi operators providing shared-ride transportation on a regular and continuing basis: 

Public Transportation Operators Labor Organizations (or N/A)  
<<Other Agencies here>> <<Union information here>>  
<<Additional Lines as needed>>  

6.  The 5311 Program or 5339 Program PROJECT(s) subject to this Agreement are subject to the Special 
Warranty, including the National Model Agreement which is a part thereof. The Special Warranty refers to 
the CONTRACTOR as a subrecipient (Subrecipient). The Subrecipient shall be fully knowledgeable of the 
terms and conditions of the Special Warranty and the National Model Agreement and agrees to comply with 
those same terms and conditions for the duration of the 5311 Program or 5339 Program PROJECT.  The text 
of the National Model Agreement is available from the United States Department of Labor.  Furthermore, 
these terms and conditions will be a part of any and all agreements and contracts between or among the 
Federal Government, the State of California, and the Subrecipient, entered into with respect to the subject 
Section 5311 or Section 5339 PROJECT. 

7.  For the purposes of the Special Warranty for the 5311 Program or 5339 Program, the State of California is 
neither the legally nor financially responsible party under the Special Warranty, and the State assumes no 
special obligations under the Special Warranty that are not otherwise part of its normal obligations as a 
grant administering agency. 

239 



   
 

  
 

 
 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

California Department of Transportation DBE Program Plan 

PART IV: DBE Certification  

PART IV 240  



   
 

  
 

 

 

   

   

     
  

 
   

  
 

 
  
   

 
  

  

 
  

 

 

 
  

  
  
  
  
  
  

 
  

 
  

 
    

 

California Department of Transportation  DBE Program Plan 

PART IV: DBE Certification  

I.  DBE Certification Standards and Procedures 

A.  DBE Certification – Determining Burdens of Proof and Group Membership -
§26.61 & §26.63 
The CUCP uses the certification standards of Subpart D of 49 CFR Part 26 to 
determine the eligibility of firms to participate as DBEs in USDOT-assisted contracts. 
To be certified as a DBE, a firm must meet all certification eligibility standards.  The 
CUCP will make certification decision based on the facts as a whole. The firm 
seeking certification has the burden of demonstrating to the CUCP, by a 
preponderance of evidence , that it meets the requirements of 49CFR Part 26, Subpart 
D concerning group membership or individual disadvantage, business size, 
ownership, and control.  

The DBE certification process allows small businesses, independently owned and 
controlled by one or more socially and economically disadvantaged individuals, 
admittance into the DBE Program.  The Program’s goal is to remove barriers for DBE 
participation on USDOT federally-assisted highway and transit projects.  DBE 
certification standards and procedures include collecting information, applying the 
criteria for eligibility, providing a DBE eligibility determination, and implementing 
an appeal process for denials and decertification. 

Applicants are to submit application packets to the appropriate CUCP certifying 
agency.  Caltrans certifies statewide and the other CUCP certifying agencies certify 
geographically by region. 

It is the role of a Certification Branch to confirm if the majority owner(s) is a member 
of one of the presumptive groups (Women, Black Americans, Native Americans, 
Hispanic Americans, Asian-Pacific Americans, and Subcontinent Asian-Americans) 
by reviewing one of the following documentation which indicates group membership: 

- Applicants Birth Certificate 
- Parent’s or Grandparent’s Birth Certificate 
- Naturalization Papers 
- Passport 
- Military Discharge Papers 
- Tribal Role Card or Registration with the United Indian Development 

Association 
- Any Other Relevant documentation that Provides Evidence of Group 

Membership 

The CUCP will reputably presume that these individuals are citizens of the United 
States or lawfully admitted permanent residents. 
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Individuals who are not presumed to be socially and economically disadvantaged 
have the burden of proving proof they are socially and economically disadvantaged 
based on 49 CFR Part 26, Appendix E.  The applicant is asked to provide a written 
justification and backup documents to prove his social and economic disadvantage. 

CUCP’s application forms and documentation requirement are in Attachment L of 
this program. 

B. Certification – Determining Business Size §26.65 
A firms’ business size standard is based on the Small Business Administration’s 
definition.  It is calculated by averaging the last three years of gross receipts including 
all affiliated businesses.  The CUCP will evaluate taxes, contracts and operating 
agreements to determine if affiliation exists and to determine if the firm is under the 
threshold and is eligible to be DBE. .  Business size standards are relevant to the main 
NAICS Code dollar size standard or number of employee, and in no case may exceed 
$23.98M. 

It is important to note that the CUCP also uses Work Codes that further define the 
NAICS Codes.  Work Codes are aligned closely to NAICS codes and licenses held by 
the disadvantaged owner(s).  This information is on the OBEO website at: 
http://www.dot.ca.gov/hq/bep/find_certified.htm. 

Click the second bullet where it says “Click Here to Access the Work Code Template.” 
This document identifies the work code, category, description, license requirement (if 
any) and the corresponding NAICS Code(s).  Codes are only assigned on approval of 
the firm’s certification after a comprehensive review of the firm’s primary activities 
and an onsite visit has been conducted based on 49 CFR Part 26 and 13 CRF Part 121.    

C. Certification – Determining Social and Economic Disadvantaged §26.67 
The Certification Branch evaluates a Personal Worth (PNW) Statement for each of the 
owners who make up 51 percent ownership of the applicant firm, as well as their 
Adjusted Gross Income on their Federal 1040 income taxes.  Only disadvantaged 
persons having a PNW Statement of less than $1.32M may be considered a potential 
qualified DBE.  We attribute to an individual claiming disadvantaged status any assets 
he or she has transferred to an immediate family member, trust beneficiary (immediate 
family), to his or her own firm for less than the fair market value within two years prior 
to an application for participation in the DBE Program or within two years of our 
review of the firm’s annual affidavit unless the applicant claiming disadvantaged status 
can demonstrate the transfer is to or on behalf of an immediate family member for that 
individual’s education, medical expenses, or some other form of essential support. 

The CUCP requires the disadvantaged applicant(s) making up the 51 percent ownership 
to submit a notarized personal net worth statement as provided by USDOT in 49 CFR 
part 26, Appendix G without change. 

The CUCP will exclude the ownership interest in the applicant firm.  Exclude the 
individuals’ equity in his or her primary residence.  The CUCP will ensure home equity 
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loan balances are included in the equity calculation and not as a separate liability.  The 
CUCP will no use a contingent liability to reduce the individual’s net worth. Only the 
present value of assets such as vested pension plans, individual retirement accounts, 
less the tax and interest penalties will be counted. 

The CUCP will also review in cases were an individual is able to accumulate substantial 
wealth.  We will review such factors such as whether the average gross income of the 
owner over the most recent three year period exceeds $350,000. Whether the income 
was unusual and not likely to occur in the future.  Whether the earnings were offset by 
losses. Whether the income was reinvested in the firm or used to pay taxes.  Other 
evidence that income is indicative of economic disadvantage and whether the fair 
market value of the owner’s assets exceed $6 million. If the CUCP determines that the 
individual is not in fact socially or economically disadvantaged a proceeding will be 
started under 26.87.  

D. Certification – Determining Ownership Certification §26.69 
To be an eligible DBE, a firm must be at least 51 percent owned by socially and 
economically disadvantaged individuals.  To establish real ownership, the majority 
owner of a corporations must own at least 51 percent of the each class of voting stock 
outstanding and 51 percent of the aggregate of all stock outstanding; the majority owner 
of a partnership must own each class of partnership interest and the ownership must be 
reflected in the partnership agreement; the majority owner of a limited liability 
company must own each class of member interest.  For a sole, proprietor, ownership is 
shown on the firm’s Federal 1040 income taxes, specifically Schedule C. The 
disadvantaged owner must submit documentation on initial capitalization and if the 
firm was established so long ago the documents do not exists then a statement 
explaining how the ownership was acquired and where the funds came from.  

To establish substantial ownership, proof of initial capitalization must be submitted. 
For a corporation with a Statement by Domestic Stock Corporation, Articles of 
Incorporation, Corporate By-laws, first organizational meeting minutes ratifying the 
by-laws and electing the officers and directors, board meeting minutes, stock 
certificate(s), stock transfer ledger, current Federal 1120 or 1120s tax forms with all 
schedules including compensation to officers for the previous three years; for 
partnership, proof of initial capital investment for each partner (canceled checks, front 
and back; loan agreements; promissory notes, etc.; and a written description of the 
transaction); Partnership Agreement, By-laws, minutes, and buy-out or profit sharing 
agreements; and Federal 1065 income tax forms with all schedules including Schedule 
K for the previous three years; for a For Limited Liability Company, all applicable 
Federal and state taxes and corporate or partnership documents filed with the Secretary 
of State. 

The CUCP will consider all of the facts in the record viewed as a whole, included where 
the assets originated from and how they were used to obtain ownership of the firm. The 
disadvantaged owners must enjoy the customary incidents of ownership and share in 
the risk and profits commensurate with their ownership interest.  The CUCP will review 
salaries, tax documents and state wage forms to determine of salaries are appropriate. 
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If an individual claims ownership through expertise, we would review documents to 
substantiate the expertise was in a specialized field, of outstanding quality, critical to 
the firms operations, indispensable to the firm and specific to the work of the firm. 

E. Certification – Determining Control §26.71 
The socially and economically disadvantaged owner(s) must possess the power to 
direct or cause the direction to the management and policies of the firm and to make 
day-to-day decisions, as well as long-term decisions on matters of management, policy 
and operation.  Any delegation of duties must be revocable.  

A Responsible Managing Officer (RMO) under California law is an individual who is 
a bona fide officer of the applicant firm for a contractor’s license, and is actively 
engaged in the classification of work shows that the majority owner has control of the 
firm [California Business & Professions Code (“Code”) §7068(c)].  If state law requires 
the owner to have a particular license or other credential in order to own and/or control 
a certain type of firm, then the socially and economically disadvantaged majority 
owner(s) must possess the required license or credential. 

When determining if there are any independence issues, the firm’s DBE application, 
backup documentation and Site Visit Questionnaire is reviewed to determine if there 
are shared resources, such as personnel, equipment, and/or facilities. 

Another item that is reviewed is whether the majority owner(s) has overall control of 
the operations, management and policy.  A determination is made as to whether the 
majority owner(s) direct the day-to-day management of the firm as well as long-term 
by reviewing a wide array of documents, such as resumes for each principal, owner and 
key employee, duty statement(s) providing details of the present day-to-day duties of 
each principal and key employee of the firm, proof of initial capital investment 
(canceled checks, front and back; loan agreements; promissory notes, etc.; and a written 
description of the transaction), any current and applicable license(s) or permit(s) 
(contractor, professional licenses, etc.) required to transact the firm’s business; bank 
signature card or statement from the bank indicating authorized signers and number of 
signatures required; financial statements/balance sheets; loan agreements, equipment 
rentals, lease and/or purchase agreements, bills of sale, invoices accompanied by 
canceled checks, copies of loan documents, agreements for purchase or rental of office 
and/or yard space, quarterly wage and withholding reports for the last four quarters, 
fictitious business name statement, all management service agreements, third party 
agreements, and/or franchise agreements, complete copy of any existing trusts if stock 
certificates are held in trust, proof if the firm has been certified as a minority or woman 
business enterprise by any other agency, Notarized PNW for each socially and 
economically disadvantaged owner who individually owns or contributes to an 
ownership interest of 51 or more percent in the firm; and whose ownership and control 
are relied upon for DBE certification, current Federal 1040 income tax forms with all 
schedules including Schedule C (if applicable) for the previous three years.  

The CUCP will review minutes of the board meeting and firm bylaws to determine if 
the disadvantaged individual holds the highest officer position in the company.  

PART IV 244  



   
 

  
 

  
 

  
 

  

 
 

  

 
 

    
   

 
 

 
    

 
 
 

 
  

 
  

  
    

 
 
 

   
    

 

 
 

  
  
   
  
 
  

California Department of Transportation DBE Program Plan 

In order to view the individual as controlling the firm the disadvantaged owner must 
not engage in outside employment that would hinder or prevent them from devoting 
sufficient time to controlling the business.  This would be established by reviewing 
resumes, duty statements and some information can be substantiated at the onsite 
review. 

For trucker/truck broker, the following documents are reviewed:  driver license, all 
Department of Motor Vehicle Registration, list of registered trucks, all DMV Permits, 
and Public Liability and Property Damage Insurance Coverage 

For suppliers, list of manufacturers, including addresses, phone numbers, and contact 
persons, inventory list and address of storage site. 

For broker/agent, business license, distributor agreement, selling agreement. 

F. Certification – Establishing NAICS Codes §26.71(n)(1) 
The CUCP identifies the most specific available NAICS code for the type of work a 
firm can perform and the disadvantaged owner is able to control and the work the firm 
will perform on contracts.  In order for the firm to receive these codes the must 
demonstrate that the disadvantaged owner(s) can control the firm with respect to that 
code(s). If the firm seeks additional codes they must submit their request in writing 
and provide documentation to prove the disadvantaged owner has the expertise in those 
codes to control the work.  In addition, the CUCP uses Work Category Codes.  The 
Work Category Codes are on the OBEO website, along with a description of each code, 
corresponding license requirements if applicable and NAICS Codes. The Work 
Category Codes assist in further describing the work a firm is capable of performing. 
The link to the Work Code Template is: 
http://www.dot.ca.gov/hq/bep/find_certified.htm. 

The size standards are for the most part expressed in either millions of dollars (those 
preceded by “$”) or number of employees (those without the “$”). A size standard is 
the largest that a concern can be and still qualify as a small business for Federal 
Government programs. For the most part, size standards are the average annual receipts 
or the average employment of a firm. How to calculate average annual receipts and 
average employment of a firm can be found in 13 CFR § 121.104 and 13 CFR § 
121.106, respectively. SBA also includes the table of size standards in the Small 
Business Size Regulations, 13 CFR § 121.201. This table includes size standards that 
have changed since the last publication of 13 CFR § 121. 

Below are some of the documents used to assist with the NAICS/Work Category Code 
assignments to the applicant firms: 

• Invoices 
• Billings statement 
• Purchase agreement 
• Supplier or distributor agreement 
• License information 
• Tax returns 
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• Onsite report 

If a firm wants to add a NAICS and/or Work Category Code, they may send their 
request in writing to the CUCP certifying agency.  At Caltrans, the firm can e-mail the 
request to: dbe.certification@dot.ca.gov. 

The request will be assigned to a certification analyst who will then contact the firm if 
additional information is needed or a site visit needs to be scheduled. 

G. Certification –§26.73 
The following areas must be reviewed when making an eligibility determination: 

• Present circumstances of a firm; 
• Whether the firm is for-profit; 
• If the firm is owned by another firm; 
• Subsidiaries; 
• Alaska Native Corporations. 

Regulations §26.73 states that you must not consider commercially useful function 
(CUF) issues in any way in making decisions about whether to certify a firm as a DBE 
and CUF issues are not appealable during the certification process.  Certification will 
be made based on standards as a whole. 

II. Unified Certification Program §26.81 

As mandated by the USDOT, California has a Unified Certification Program in place with 
a signed Memorandum of Agreement (MOA) approved by US DOT.  The MOA will be 
updated in 2017. 

Caltrans is the lead certifying agency and certifies firms throughout California, as well as 
all files that cannot be handled by individual certifying agencies.  Caltrans also maintains 
the statewide DBE Directory that can be found at: 
http://www.dot.ca.gov/ucp/GetLicenseForm.do. 

The Assistant Director for the OBEO is also the Chair of the CUCP Executive Committee. 
The Chair of the Executive Committee participants in all committees and receives regular 
reports from the Standing Committees.  The CUCP Executive Committee is comprised of 
a Chair, Vice Chair, Treasurer and Secretary.  The CUCP Executive Committee meets 
quarterly with at least one in person meeting a year. 

The CUCP standing committees are the Documents Committee, Oversight Committee, 
Support Committee, and Training Committee. The Executive Committee Chair has 
oversight of these committees.  This Chair also develops a CUCP Strategic Management 
Plan every two years.  Each of these standing committees has a Chair who reports directly 
to the CUCP Executive Committee, which makes all the final decisions on behalf of the 
CUCP. 
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In addition, there are two clusters (Part 26 and Part 23) that meet monthly by teleconference 
to discuss certification issues. These clusters work together to coordinate certification 
processes, review and approve certifying agencies’ certification recommendations, assist 
with training activities, and oversee other activities of the CUCP. The clusters each have a 
chair and the meeting record is documented. 

Caltrans hosts the DBE certification program website. All certifying agencies have a link 
to the OBEO’s website for DBE certification program information and documents 
pertaining to the CUCP.  

The CUCP certifying agencies include: 

Central Contra Costa Transit Authority, City of Fresno, Los Angeles County Metropolitan 
Transit Authority, City of Los Angeles, San Diego County Regional Airport Authority, 
San Francisco Bay Area Rapid Transit District, San Francisco International Airport, San 
Francisco Municipal Transportation Agency, San Mateo County Transit District, and Santa 
Clara Valley Transportation Authority.  

Each year the CUCP conducts mandatory annual training for all certifying agencies 
throughout California.  Presenters are from the Federal Highway Administration, Federal 
Aviation Administration, the Federal Transit Authority and the USDOT.  Additional 
training meetings are also held throughout the year on topics such as onsite, trucking issues, 
work codes and denial writing. In addition, the CUCP conducts periodic desk reviews 
and/or onsite visits of the CUCP agencies to ensure consistency in administering the DBE 
Program.   

The CUCP has a training plan for new certifying members.  Until he/she has the appropriate 
training, they are not allowed to enter information into the DBE directory or make 
certification decisions. CUCP uses standard letters, forms and templates, such as the Site 
Visit Questionnaire. 

III. UCP – Certification Decisions §26.83(a-m) 

Caltrans and CUCP Partners will ensure that only firms certified  as eligible as DBEs in its 
program and will determine the eligibility of firms as DBEs consistent with the Standards 
of 49 CFR 26, subpart D.  Caltrans processes DBE applications from firms throughout the 
state and CUCP members DBE Certification decisions are made independently by each 
CUCP member’s staff within its geographic areas as to which firms qualify.  All 
Certification decisions are made in accordance 49 CFR Part 26, Subpart D& E, this 
Program Plan and the CUCP Memorandum of Understanding. 

There is no fee required for the DBE certification process.  Once Caltrans receives a DBE 
application the following steps are taken: 

1. The application is logged, date stamped and routed to a certification file analyst; 

2. The file analyst sends an e-mail to the firm confirming receipt of the application; 
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3.  The file analyst identifies any missing documents or clarification required within 
10 working days and prepares a letter requesting the additional information and 
allows the applicant 30 days to respond; 

4.  Once the file analyst receives all requested documents, there are 90 days to make 
an eligibility determination. If a firm is non-responsive to the request for 
information and two attempts to obtain the information by the certification analyst, 
the firm may be denied for non-cooperation.  If a firm is responsive, an onsite visit 
is conducted. 

5.  Onsite visits are grouped together based on location when possible for cost savings. 
An onsite analyst will conduct the onsite visit using a standard Site Visit 
Questionnaire to obtain facts supporting or rebutting a firm’s eligibility for DBE 
certification. Interviews are conducted with principal officers of the applicant firm. 
The onsite analyst my also interview other key personnel of the firm if necessary. 
The onsite analyst’s observations are used in assisting to determine whether a firm 
meets the criteria.  Caltrans may also perform an onsite visit to a job site if there 
are such sites on which the firm is working at the time of the eligibility 
determination. The onsite visit report once generated is forwarded to the 
certification file analyst. 

6.  The certification file analyst reviews the report.  Assertions made during the onsite 
visit are verified in conjunction with the file documents. The entire file is then 
analyzed including the certification application, documents to determine legal 
structure, ownership and control of the applicant firm.  The firms bonding and 
financial capacity; lease and loan agreements; bank account signature cards; 
contracts; and payroll records are also reviewed.  The certification file analyst 
analyzes; Federal income tax returns filed by the firm, its affiliates and owners for 
the last 3 years.  An examination of the listing of equipment owned by or available 
to the firm, the licenses the firm and its key personnel possess to perform the work 
it seeks to do as part of the DBE program are also considered.  

7.  The certification file analyst then submits a recommendation to the Certification 
Branch Manager who will further scrutinize the file, and either affirm or reject the 
recommendation. If agreed, the Certification Branch Manager will forward to the 
Office Chief for final approval and signature. 

If it is necessary to remove a firm’s DBE certification, a certification file analyst will 
evaluate the firm’s status and prepare a proposal to remove letter sent to the firm with 
information and/or action signed by the Office Chief.  The firm must respond within 30 
days, otherwise, the certification file analyst will prepare a final removal letter and the firm 
will be removed from the DBE Directory. 

On an annual basis, Caltrans and the CUCP partnering agencies will require all DBE firms 
to provide, an affidavit of “no change” sworn to by the firm’s owner(s) before a person 
who is authorized by State law to administer oaths or an unsworn declaration executed 
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under penalty of perjury of the laws of the Unitized States.  The affidavit of “No 
Change/Annual update is generated by Caltrans/CUCP and issues a 60-day reminder and 
30-day reminder letter to firms reminding them to submit their completed Annual Update 
Affidavit (AUA), as well as current Federal taxes documenting the firm’s size and annual 
gross receipts.   

This affidavit must affirm that there have been no changes in the firm's circumstances 
affecting its ability to meet size, disadvantaged status, ownership, or control requirements 
of this part or any material changes in the information provided in its application form, 
except for changes that the firm previously shared with the CUCP.  If there are changes to 
a firm during the AUA process, firms are required to submit supporting documentation 
evidencing the changes. 

If after reviewing the Annual No Change Affidavit information the CUCP finds evidence 
to believe that the firm may no longer meet the eligibility requirements additional 
information may be requested, on a case-by-case basis. 

If the DBE firm fails to submit its annual “No Change/Update” Affidavit by the specified 
deadline the CUCP will send a letter notifying the firm that it may be decertified if it does 
not respond within 10 business days. If the DBE firm fails to respond within the specified 
time frame a final letter will be sent the CUCP will send a letter decertifying the firm for 
failure to cooperate. 

The CUCP DBE certification does not include any expiration or recertification terms. 

IV. Interstate Certification §26.85 

When the CUCP receives a request for interstate certification, a firm is required to complete 
an out-of-state declaration and provide the CUCP with all documents sent to his/her home 
state for DBE certification which include a complete copy of the original DBE application 
form, all supporting documents, and any other information submitted to the home state or 
any other state related to the firms certification.  This includes affidavits of no change and 
any notices of changes. In addition any notices or correspondence from states other than 
the home state relating to its status as an applicant or certified DBE in those states. Any 
notices of appeal and DOT’s response if the firm has filed a certification appeal with US 
DOT must also be submitted.   

Firms are not treated as a new certification. Firms will be asked to update specific 
information, for example, taxes, Personal Net Worth Statement if older than 90 days, etc. If 
there is pertinent information missing, the firm is sent a letter requesting the information 
and given 30 days to respond. The file analyst will request the home state’s onsite 
report. The home state has seven (7) days to provide the CUCP with the report. The CUCP 
then has 60 days from receipt of all information to make an eligibility determination. 

If there is reason to believe an out-of-state firm should not be certified, the CUCP certifying 
agency must send the firm a notice stating the reasons for the determination.  The out-of-
state firm has the right to respond to the reasons for the determination either in-person, in 
writing, or both.  If the firm requests a meeting in-person, the meeting must be scheduled 
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within 30 days of receiving the firm’s request.  A written decision must be made within 30 
days of the written response or the in-person meeting, whichever is later. 

The firm is informed of its right to appeal the decision within 90 days by contacting the: 

DBE Appeal Team 
U.S. Departmental Office of Civil Rights 

1200 New Jersey Ave., S.E. 
Washington, DC 20590 
Phone: (202) 366-4070 

When a firm is denied DBE certification, an entry must be made in the Department of 
Transportation Office of Civil Rights’ (DOCR’s) Ineligibility Determination Online 
Database. 

V. Records and Files §26.83(g) and §26.109 

In accordance with 49 CFR §26.83(g) and §26.109; California Government Code Section 
6250 et seq.; California Civil Code Section 1798 et seq., and the Information Practices Act, 
certification documents are safeguarded and held according to the following criteria: 

1.  DBE files are maintained in a locked and enclosed area that is accessible only to 
authorized personnel. 

2.  Documents submitted by the applicant as part of the initial certification process 
becomes a permanent part of the file and are not purged from the file. 

3.  Active files are held in Caltrans’ Certification Branch for an indefinite period of 
time.  Active is defined to mean any firm that has filed annual updates. 

The CUCP Memorandum of Agreement (MOA) provides records retention standards for 
all CUCP certifying agencies to follow. 

VI. Denial Procedure §26.85, §26.86 

When the firm fails to meet eligibility criteria, they are notified, in writing, by certified 
mail, with a return receipt requested. The correspondence explains the reasons for the 
denial determination, specifically provides evidence in the record to support each reason 
for the denial. All documents and other information on which the denial is based must be 
made available, on request. When a firm is denied certification, a time period of no more 
than twelve months must lapse before the firm may reapply to the CUCP for certification. 
The applicant is not guaranteed that their application, once reopened, will be placed at the 
top of the processing list. The letter also informs the business of their right to due process 
in the form of an appeal. 

Any firm that is not currently a certified DBE and is denied certification receives a written 
explanation for the denial. The explanation references evidence cited in the file that 
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supports Caltrans’ decision. Caltrans sends written notification to the firm by certified mail 
explaining the reasons for the denial. 

The firm is informed of its right to appeal the decision within 90 days by contacting the: 

DBE Appeal Team 
U.S. Departmental Office of Civil Rights 

1200 New Jersey Ave., S.E. 
Washington, DC 20590 
Phone: (202) 366-4070 

When a firm is denied DBE Certification, an entry must be made in the Department of 
Transportation Office of Civil Rights’ Ineligibility Determination Online Database. 
An applicant may withdraw their DBE application any time as long as there has not been 
an eligibility determination made.  There is no waiting period for the firm to reapply. 

VII. DBE Ineligibility Complaints & Intent to Remove DBE Certification Status §26.87 

Any person may file a written complaint alleging that a currently-certified firm is 
ineligible, specifying the alleged reasons why the firm is ineligible. The complaint may 
include any information or arguments supporting the complainant's assertion that the firm 
is ineligible and should not continue to be certified. Confidentiality of complainants' 
identities must be protected as provided in §26.109(b). 

The CUCP will review its records concerning the firm, any material provided by the firm 
and the complainant, and other available information. We may request additional 
information from the firm and/or conduct any other investigation that we feel is necessary. 

If we determine, based on the review, that there is reasonable cause to believe that the firm 
is ineligible, we must provide written notice to the firm that we propose to find the firm 
ineligible, giving the reasons for the proposed determination. If we determine that such 
reasonable cause does not exist, then we will notify the complainant and the firm in writing 
of this determination and the reasons for it.  All statements of reasons for findings on the 
issue of reasonable cause must specifically reference the evidence in the record on which 
each reason is based. 

If, based on notification by the firm of a change in its circumstances or other information 
that comes to our attention, we determine that there is reasonable cause to believe that a 
currently certified firm is ineligible, we will provide written notice to the firm that we 
propose to find the firm ineligible, giving the reasons for the proposed determination. The 
statement of reasons for the finding of reasonable cause must specifically reference the 
evidence in the record on which each reason is based. 

When we make an administratively final removal of a firm's eligibility, the firm may appeal 
the removal to the Department under §26.89. 
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Any firm that receives written notice of intent to remove DBE certification status by 
Caltrans is allowed due process to appeal the determination.  The firm is informed of its 
right to appeal a determination in the “Intent to Remove” notification letter. 

1.  Caltrans is responsible for the burden of proof in all decisions of “Intent to 
Remove” a firm’s DBE certification status and must support its decision with 
evidence recorded in the Intent to Remove letter. 

2.  Caltrans sends written notification to the firm, by certified mail, explaining the 
reason Caltrans proposes to remove the firm’s DBE status.  The correspondence 
informs the firm of its right to appeal to a reconsideration official within 30 days of 
the date of the notification letter. A reconsideration official is a third party that had 
nothing to do with the initial determination, but is familiar with DBE certification. 
The firm may request an informal hearing or present information and arguments in 
writing, without requesting a hearing.  The firm must contact Caltrans’ 
representative within 30 days from the date of the notification letter at: 

Reconsideration Official 
California Department of Transportation  

Office of Business and Economic Opportunity  
1823 14th Street  

Sacramento, CA 95811  
(916) 324 – 1700  

3.  If the firm requests an informal hearing, a hearing date will be set and a  
transcription service will be scheduled to transcribe the informal hearing  

4.  If the firm chooses not to appeal, the firm will be found ineligible to participate in 
the DBE Program effective 30 days after the date of the notification letter. 

5.  Following an evaluation, the firm will be notified in writing of Caltrans’  
administrative final decision.  The Reconsideration Official may uphold or  
overturn the “Intent to Remove” determination based on the information  
presented by the firm.  

6.  If the final decision is to remove the firm’s certification status, the firm’s name is 
removed from the CUCP DBE Directory effective the date of the notification 
letter. 

7.  The firm is informed of its right to file an appeal with the USDOT within 90 days 
of Caltrans’ final determination §26.89. 

DBE Appeal Team 
U.S. Departmental Office of Civil Rights  

1200 New Jersey Ave., S.E.  
Washington, DC 20590  
Phone: (202) 366-4070  
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VIII. DBE Suspension of Certification §26.88 

The CUCP developed and implemented AUA/Suspension procedures.  The CUCP will 
immediately suspend a DBE's certification when an individual owner whose ownership 
and control of the firm are necessary to the firm's certification dies or is 
incarcerated. Additionally the CUCP may immediately suspend a DBE's certification 
when there is adequate evidence to believe that there has been a material change in 
circumstances that may affect the eligibility of the DBE firm to remain certified, or when 
the DBE fails to notify the CUCP in writing of any material change in circumstances. 

When a firm is suspended, the CUCP will immediately notify the DBE of the suspension 
by certified mail, return receipt requested, to the last known address of the owner(s) of the 
DBE. Suspension is a temporary status of ineligibility pending an expedited show cause 
hearing/proceeding under §26.87 of this part to determine whether the DBE is eligible to 
participate in the program and consequently should be removed. The suspension takes 
effect when the DBE receives, or is deemed to have received, the Notice of Suspension. 

While suspended, the DBE may not be considered to meet a contract goal on a new 
contract, and any work it does on a contract received during the suspension shall not be 
counted toward a recipient's overall goal. The DBE may continue to perform under an 
existing contract executed before the DBE received a Notice of Suspension and may be 
counted toward the contract goal during the period of suspension as long as the DBE is 
performing a commercially useful function under the existing contract. 

Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, 
it may voluntarily withdraw from the program, in which case no further action is required. 
If the DBE believes that its eligibility should be reinstated, it must provide to the CUCP 
information demonstrating that the firm is eligible notwithstanding its changed 
circumstances. Within 30 days of receiving this information, the CUCP must either lift the 
suspension and reinstate the firm's certification or commence a decertification action under 
§26.87 of this part. If the CUCP commences a decertification proceeding, the suspension 
remains in effect during the proceeding. The decision to immediately suspend a DBE is not 
appealable to the US Department of Transportation. 

IX. Information, Confidentiality, Cooperation §26.109(a)(b) 

The CUCP will comply with the provisions of this section including not releasing any 
business information to third parties, maintaining confidentiality regarding complaints and 
ensuring no retaliation for anyone involved in the complaints.  Also, Caltrans will 
cooperate fully and promptly with USDOT, and OAs, in a complaint investigation, 
compliance review, or any inquiries in the DBE Program. 

The CUCP complies with provisions of the Federal Freedom of Information and Privacy 
Acts (5 U.S.C. 552 and 552a). The CUCP may make available to the public any information 
concerning the DBE Program release of which is not prohibited by Federal law. 
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In accordance with 49 CFR §26.83(g) and §26.109; California Government Code Section 
6250 et seq.; California Civil Code Section 1798 et seq., and the Information Practices Act, 
certification documents are safeguarded and held according to the following criteria: 

1.  DBE files are maintained in a locked and enclosed area that is accessible only to 
authorized personnel. 

2.  All documents submitted by the applicant as part of the initial certification process 
becomes a permanent part of the file and are not purged from the file. 

3.  Active files are held in Caltrans’ Certification Branch for an indefinite period of 
time. Active is defined to mean any firm that has filed annual updates. 

Notwithstanding the provisions of paragraph (a) of this section, the identity of 
complainants shall be kept confidential, at their election. If such confidentiality will hinder 
the investigation, proceeding or hearing, or result in a denial of appropriate administrative 
due process to other parties, the complainant must be advised for the purpose of waiving 
the privilege.  Complainants are advised that, in some circumstances, failure to waive the 
privilege may result in the closure of the investigation or dismissal of the proceeding or 
hearing. 
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