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M e m o r a n d u m  TAB 70 
 

To: CHAIR AND COMMISSIONERS  CTC Meeting:  August 10-11, 2011 
CALIFORNIA TRANSPORTATION COMMISSION  

 Reference No.:  2.4c. 
  REPLACEMENT ITEM 
  Action Item 
       

From: NORMA ORTEGA Prepared by: Brent L. Green 
Chief Financial Officer   Chief 

Division of Right of Way  
and Land Surveys 

  
Subject: AIRSPACE LEASE – CONCEPTUAL APPROVAL OF LEASE TERMS – SACRAMENTO 

MUNICIPAL UTILITIES DISTRICT (SMUD) 
 

RECOMMENDATION: 
 
The California Department of Transportation (Department) recommends the California 
Transportation Commission (Commission) conceptually approve lease terms of two airspace 
leases between the Department and Sacramento Municipal Utilities District (SMUD) in support of 
solar development within operating right of way.   
 
SUMMARY: 

 
The two airspace parcels targeted for solar panel development are located within the Highway 50 
corridor in Sacramento County.  See attached Exhibits B & C for location and airspace parcel 
mapping.  The Commission approved Direct Negotiations in July 2010 and granted a six-month 
extension to subject negotiations at the June 2011 Commission meeting.   
 
SMUD, in conjunction with a private partner that will be selected via a competitive bid process, 
proposes to develop, finance, construct, own, operate and maintain solar photovoltaic (PV) 
facilities within the Highway 50 corridor in the Sacramento area.  This proposal serves as a 
demonstration project for SMUD to establish the feasibility and best method of placing utility-
scale solar PV power installations on Department property.  This is a design-build project.  This 
project serves as an evaluative pilot for the Department for installation of future solar PV facilities 
in operating right of way throughout the State. 
 
Direct Negotiations have resulted in the following lease terms and conditions applicable to both 
parcels: 
 
Use:     Solar Panel Power Generation 
Term:     25 years 
Negotiated Rent:   $4,500 combined minimum annual base rent for both parcels or a 6 percent 

return on gross income, whichever is greater.  Construction phase lease rate 
of $50 per month, consistent with industry practice. 

Escalations:  None. 
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Lease Terms and Conditions Discussion: 
 
Term:  The term of subject lease is set for 25 years because this is the normal economic life for 
subject facilities.   
 
Negotiated Rent:  Comparable sales data provided by Bender Rosenthal, Incorporated, a respected 
California based appraisal firm, demonstrate that the current market lease rates can vary between 5 
to 7 percent of gross income for lease of land for solar power generation purposes.  The 
Department negotiated a 6 percent mid-range of this comparable sales income percentage number.  
In addition, the Department negotiated a provision for application of a nominal base rent during 
the construction period because no income will be generated during this time.   
 
Reevaluation:  The Department proposes both the Department (Lessor) and SMUD (Tenant) have 
the option to request reevaluation at the one-year, 10-year, 16-year and 21-year anniversaries of 
the solar panel commercial operation.  This would be a check and balance to ensure fair market 
rent is applied throughout the lease term.      
 
Escalations:  A Consumer Price Index adjustment was not included in the lease term provisions 
because attracting capital investment from the private sector during this downward economic cycle 
is seen as a potential problem for construction of this proposed solar facility.  Future cost variables 
relative to this project may make construction financing either unavailable or prohibitively 
expensive.  Given that the lease rate is based on a percentage of gross revenue, inflationary 
adjustments are already taken into account in the lease rate.    
 
Liability for Cost of Removal (Vacate Clauses): 
 a)  Facility-caused Safety Issues: Provisions for safety hazard elimination, 

mitigation, and solar panel facility removal are included in the lease terms as 
methods to respond to safety issues, dependent on safety issue severity.  Tenant will 
pay for costs of solar panel facility removal and there will be no Department 
liability or compensation for lost revenue if removal is required.  A final 
determination of the need to remove the improvements will be made only after 
allowing Tenant a reasonable period to develop and propose acceptable mitigation. 

 
 b)  Transportation Issues:  In the event the Department determines within the first 

20 years of the lease term that the highway facilities require enhancement, 
maintenance or safety improvements other than those that are Facility-caused, the 
Department will be responsible for costs to remove the improvements. The 
Department will not pay a penalty or compensation for lost revenue. Tenant shall be 
responsible for the entire cost of removal and disposal of hazardous materials 
introduced to the premises by Tenant. 

 
In addition to the specific issues discussed above relative to lease terms, negotiated lease terms 
also dictate Tenant’s compliance with Lessor’s siting criteria for protection of the traveling public 
and the operating facility.  Subject siting criteria is included (Exhibit A) to the negotiated lease 
terms.   
 
 
Attachments: 
Exhibit A:  Siting Criteria 
Exhibit B:  Location Maps 
Exhibit C:  Airspace Parcel Maps 
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