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December 22, 2008

Mr. Marc Nolan

Deputy Attorney General
300 S. Spring Street

Los Angeles, CA 90013

Re: Opinion No. G7-801

Dear Mr. Noilan:

The Californi~ Tran portation Commission ap recia. < this opportunity to comment on
the request submitted by Ass ablymember Anthr - J. “art- atino for an opinion on the question:

Does the Constitution prohibit the I~ari. “ent of Transportation (“Department™)
from selling or disposing of exces . pr/ . vty at less than fair market value?
The Commission is aware of te Octr st 3, 2uU7, letter submitted by the Department. The
Commission concurs in that lette * . analys.s and conclusions.

When, in 1938, the voters approved Article XX VI to the Constitution (later renumbered
as Article XIX), they made it clear that fuel taxes should be used for transportation purposes. As
the Department points out in its letter, and as the Attorney General noted in a formal opinion, the
proceeds of fuel taxes are in the nature of 2 trust. (See 38 Ops. Cal. Atty. Gen. 207.) If those
proceeds arc used to purchase property, that property is in effect held in trust. If that property
later becomes excess, all the proceeds from the sale of the property likewise are subject to the
conditicns of the trust: i.e., the imitations set forth in what is now Article XIX, section 1, of the
Constitution.

Article XIX, section 1, is part of the Constitution and can only be circumvented by
another constitutional provision. Section 9 of Article XIX constitutes such a provision. It allows
the sale of excess property for a price equal to the cost of acquisition of the property if the sale



meets one of the enumerated conditions set forth in that section, regardiess of any intervening
change in the value of the property. That exception supports the conclusion that, except for those
enumerated exceptions, the sale of excess property which was originally acquired through the use
cf the procceds of fuel taxes must be at fair market value and the proceeds must be used only for
purposes set forth in Article XIX.

It 1s true that Article XIX, section I, permits the use of fuel tax proceeds for, among other
things, “research, planning, construction, improvement, maintenance, and operation of public
streets and highways (and their related public facilities for nonmotorized traffic), including the
mitigation of their environmental effects.” (Emphasis added.) It is clear from this language that
use of fuel tax proceeds for environmental mitigation is restricted to environmental effects
caused by thosc activities specifically enumerated in Article XIX, section !. Since research and
planning do not cause environmental effects, the environmental effects contemplated by Article
XIX, section i, are those that are caused by “construction,” “improvement,” “maintenance,” or
“operation” of public streets and highways. Thus, use of fuel tax proceeds for environmental
mitigation is constitutional only if the use addresses the nvironmental effects caused by
construction, improvement, maintenance, or operat. . ~t sublic streets or highways.

With regard to the Roberti Bill (Gov ol ~ §§ 4235 et seq.), th.. measure pertains to
property acquired for purposes of com, 'eth v Inter tate Highway 710 . rouy™ “outh Pasadena.
(See Gov. C. § 54238.3.) That high. ay,. "w. _., has never beer, “omp1. =d. If the Roberti
Bili’s references to “significant envirown “en. ! cffects” (see th- " ~pu. ™ at’s letter at page 4) are
references to the environmental ffer s ca.sed by the ¢ ‘mpl don o. Interstate Highway 710, the
Commission fails to see hc v su " offe' s could have bes  ca. “ed’ y & project that has never
moved forward. Thic flaw 1 the koverti Bill is fatal, ince. assumed the existence of a project
which has never gone forwa. * and which, therefor~ ha not .aused “highway activities” with
“cnvironmental effects.”

If. on the other hand, the environr ent-, ~ffev(s are the resuit of something other than the
construction of a transportation proje * suc’ as he mere sale of excess highway property, the
Commission fails to see how those ef .. - fa.. within the scope of Article XIX. The Roberti Bill
refers to the environmental cffec * .aused vy the sales of surplus residential properties and the
resulting displacement of large nur. “ers of persons. (Gov. C. § 54235.) While the sale of
surplus residential properties may result in the displacement of their occupants, and thereby
might arguably causc an environmental effect, this environmental effect is not the type of
environmental effect described in Article XIX, section 1. Neither the sale of surplus residential
property, nor the displacement such a sale may cause, falls within the constitutional provision. It
is neither construction, nor improvement, nor maintenance, nor operation of public streets or
highways. Coustitutionally, any mitigation of the environmental effects of the sales of surpius
residential properties must be funded from other sources, and not from fuel tax revenues. Only
the mitigation of environmental effects caused by construction, improvement, maintenance, or
operation of public streets or highways is cligible for funding from fuel tax rcvenues.

Pursuant to Article I, section 3.5, of the Constitution, the Department and the
Commission must act as if that legislation is constitutional unless and until an appellate court



holds otherwise. Thus, the fact that properties acquired through the use of fuel tax proceeds were
later sold for less than fair market value does not constitute any sort of precedent.

Based on the foregoing, the Commission urges the Attorney General to conclude that, in
general, sales of property acquired through the use of proceeds of fuel taxes, as defined in Article
XIX. section 1, must be at fair market value, excepting only those transactions described in
Article XIX, section 9. With regard to the Roberti Bill, the Commission believes that measure’s
references to “environmental effects” represents an unwarranted and unjustified effort to interpret
the reference to “environmental effects” in Article XIX, section 1, in a manner inconsistent with
the intention of the voters and inconsistent with the limited scope of the environmental effects
described in that constitutional provision.

If you have questions, please contact me at 916-654-4245.

Yours truly,

o - P
o NG —_— S
T,

S I P
~..4ohn F. Bama, Jr. ;/j
Executive Director
California Transportation Commiss:. 1
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May 18, 2009

Mr. Marc Nolan

Deputy Attorney General
Office of the Attorney General
300 S. Spring Street

Los Angeles, CA 90013

Subject: Supplemental Comments Concerning ,» “que. * for Formal Attor~ , “enc ~!” pinion, No. 07-801

Dear Mr. Nolan:

The Commission submits uw... ' itional comments concerning he sut . ct of Assemblyman Portantino’s request
for a formal opinion of the Attorney “eneral. This letter 7 .u. "ses * Juestion, whether “planning,” as that word is
used in Article XIX, section 1, of the Constitution, inclu " 's the «. "wuisition of property for the purposes specified in
that section, and the disposition of such property to * - exi. 't it becomes excess highway property.

There are several independent reasons why _'anran ’ dc 2 not include acquisition or disposition of property. The
first is based on the language of Article XIX . =af..  the constitutional provision”), section 1, subdivision (a), the
second is based on a consideration ot . »n*'.al lan, ‘age contained in or referenced by section 1, subdivision (a),
section 1, subdivision (b), and section 4 ¢ "the constitutional provision, and the tAird is based on the core principles
of the law of eminent domain.

THE PLAIN LANGUAGE OF THE CONSTITUTIONAL PROVISION CONTRADICTS THE NOTION
THAT “PLANNING” INCLUDES ACQUISITION OR DISPOSITION OF LAND

In a letter opinion dated April 14, 1978, (“Letter”), the Attorney General suggested that the law, including the
constitutional provision, authorized the Department of Transportation (“Caltrans”) to expend fuel tax revenues for
(among other things) “the mitigation of environmental effects from the p/anning and construction of streets and
highways.” (Letter, p. 8; emphasis added; a copy of the Letter is enclosed.) The Letter suggests further that
“planning” includes “[t]he acquisition of the property” needed for the street or highway project,” and that, therefore,
the environmental effects of “planning,” understood to include property acquisition, is a proper item for which fuel
tax revenues can be expended. (Letter, p. 8.) The Commission respectfully submits that the Letter’s conclusions are
incorrect.
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In quoting from the constitutional provision, the Letter left out that portion of the provision which allows the use of
fuel tax revenues to pay for the taking or damage to property occasioned by the purposes specified in the provision.
That language, in essentially the same form, has been a feature of the constitutional provision since it was first
adopted by the voters in 1938.

The only substantive amendment to section 1, subdivision (a), of the constitutional provision occurred in 1974, with
the addition of the words “research” and “planning” at the beginning of the provision, and the addition of the phrase
“including the mitigation of their environmental effects.” The reference to payment for property taken or damaged
remained essentially the same.

Even before the word “planning” was added in 1974 to section 1, subdivision (a), of the constitutional provision,
subdivision (a) allowed the use of fuel tax revenues for the acquisition of property. Thus, it cannot reasonably be
concluded that the voters approved the addition of the word “planning” in order to allow fuel tax revenues to be used
to pay for property acquisition; that authorization already existed. The reasonable interpretation is that the voters
intended “planning” to mean simply “planning,” and not some phase of a project which occurs after the planning has
been concluded. The same can be said for the word “research.”

It has been suggested that “planning” must include activities = “ich, ‘ike property acquisition, can have
environmental effects, and that property acquisition must there. wre = included within the meaning of “research.”
The suggestion is based on the placement of the word “nlani. ~ before the locatio. v here the phrase “including the
mitigation of their environmental effects” was insert 4. In ther words, the word “the.. ” as used in the phrase must
refer to “planning” as well as to the other activ. ‘es ¢ umera :d in the first part of . con. * .tional provision.

There are several objections to this suggestion. Firs. ‘he mere fact that th= ~voru “nla” ning” was placed at near the
beginning of the constitutional provisior, wi. "¢ 1. vould appear to be v chin t. * emorace of the reference to “their
environmental effects,” does not omp« th . co clusion that “plan. g” -as un¢ :rstood by the voters to include
activities with environmental imp cts. 1 <o~  nclude means th? wi ote.. ..ust also have understood the word
“research” to include suck = -+ 3, yet the Commission is not: vare 0. my way in which research can have an
environmental impact. The reasona 'e interpretation of the  ~ ~as. “ths’, environmental effects” is that it refers to
“environmental effects, if any,” rather chan to rely on it 7« a bas.. *o conclude that both research and planning must
have environmental effects.

As for the placement of both “research” anu “wlan .ir ,” a ..e beginning of the enumeration of activities, the
reasonable explanation is that that placement 1 "ow: ‘h- aatural sequence of events: research is followed by
planning, and planning eventually is 1. "lowr . by « ustruction. A different placement of “research” and “planning”
within the provision would have been aw wvard by comparison.

In addition, the retention of the reference to “payment for property,” and the placement before it of the reference to
“their environmental effects,” can only be reasonably interpreted as a decision by the voters that the payment of the
costs of mitigation of the environmental effects of property acquisition is not a proper expenditure of fuel tax
revenues.

Moreover, to suggest that “planning” somehow implicitly includes property acquisition raises the question, what then
was the purpose in leaving in the explicit reference to property acquisition? The voter reading the proposed
amendment to the constitutional provision in 1974 would have seen the listing of a number of existing and proposed
activities for which fuel tax revenues could be used — research, planning, construction, improvement, maintenance,
operation, property acquisition, and administrative costs — and would reasonably have identified only one of those
activities as involving acquisition of property: namely, the activity so described.
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ARTICLE XIX, SECTION 4, CONFIRMS THAT “PLANNING” DOES NOT INCLUDE PROPERTY
ACQUISITION

The 1974 amendments to the constitutional provision included the addition of subdivision (b) to section 1. The new
subdivision, which was syntactically structured along the same lines as subdivision (a), pertains to “exclusive public
mass transit guideways.”

The similarity between the amended subdivision (a) and the newly added subdivision (b) is evident in that both
subdivisions provide, among other things, for the use of fuel tax revenues for “[t]he research, planning, construction,
and improvement” of their respective types of projects. Both also use the phrase “including the mitigation of their
environmental effects.”  Since the revision to subdivision (a) and the addition of subdivision (b) occurred at the
same time, it must be assumed that those words contained in both subdivisions mean the same thing.

Also added to Article XX VI of the Constitution was a new section 4. Section 4 expressly pertains to section 1,
subdivision (b), and to the allocation of funds pursuant to the formulas mentioned in section 3. Section 4 contains an
important limitation:

“Revenues allocated pursuant to Section 3 : ~v n. * be expended for the purposes
specified in subdivision (b) of Section 1 exc m, vesearch and planning, until
such use is approved by a majority of the v_“> cast on the propo. ™ n
authorizing such use of such rever .es in 1 election held throughou. e county
or counties . . .”

(Emphasis added.) Thus, section 4 draws an 1. ~ort.. * distinction betweer “resc ~ch .nd planning,” on the one
hand, and, on the other, the other activit'.s 1. "2d. section 1, subdivisi a (b), ‘cluaing “the payment for property
taken or damaged.”

As the ballot argument in - ~t fthe proposition which adde the ne provisions indicate, expenditures for such
purposes was subject to local contre  “Proposition 5 will -~ ~ Cu. "% ans, at the local level, an opportunity to say
how they want their gas tax dollars used.” The same sert ment . repeated through the argument in favor and the
rebuttal to the argument in opposition. (See attached ~om, "ation of portions of the arguments.)

The language of Section 4 and the ballot ar, men.s |, th _.easure’s proponents make it clear that major
expenditures of fuel tax revenues for mass trar * gu. ‘e ays requires voter approval. The focus of voter approval as
required by Section 4 is not on the pr._>cti* ¢If. . stead, the focus of voter approval is on the expenditure of fuel
tax revenues. As explained by the ballo. -‘gument m support of the measure, “[b]efore highway funds may be used
for mass transit projects, voters in the area .. 'olved must first approve such use.”

Given the fact that the focus of Section 4 is on expenditures, an exception to voter approval can only be explained if
the exceptions are ones which do not involve significant expenditures of fuel tax revenues and which are necessary
precursors to carrying out actual projects. “Research” clearly falls within that category, since research is relatively
inexpensive and is a necessary prelude to what follows.

The same is true for “planning,” if “planning” is narrowly interpreted. ' However, if “planning” is interpreted to
include land acquisition, then there is a conflict with the only justification for the stated exemption from voter
approval, since land acquisition can be a very significant portion of the total cost of a project.

' As the Legislative Analyst’s analysis of Proposition 5 states: “The expenditure of such revenues for public mass
transit purposes in any county, or specified area thereof, except for research and planning, would be prohibited,
however, unless such use is approved by a majority of voters in the county or area voting on the proposition.” In
other words, the general rule is stated in terms of a prohibition absent voter approval. Any exceptions to the general
rule — i.e., research and planning — must be narrowly construed.
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The significance of land acquisition costs for transportation projects is illustrated by the following example. A
bypass has been proposed for Route 65 near Lincoln, California, for which the Commission has been asked to
allocate funds. The largest component of project cost, including support costs, is construction, while the second
largest is right of way acquisition.

Activity Cost _Percentage

Construction 218,250,000 67.4%
Right of Way Acquisition 86,750,000 26.8%

Project Approval, Environmental Documentation 5,600,000 1.7%

Plans, Specifications, and Estimates 13,400,000 4.1%

TOTAL 324,000,000 100.0%

Moreover, it makes no sense at all to assume that land acquisition will occur prior to voter approval of a mass transit
guideway project, given not only the costs of acquisition but the fact that without approval for funding for the project
itself, there would be no reason to acquire the land and certainly 1. - justification for obtaining it through the State’s
power of eminent domain. Thus, the acquisition of property . -~ stc » which can only reasonably be construed as
requiring voter approval of funding for the project for whi~h th. pi.  rty is to be acquired.

It follows from the foregoing that “planning,” as tha’ wora - usea in section 1, subd,v. ‘on (b), and in section 4,
cannot reasonably be interpreted to include lai " acq isition It would make no sen. ~to o - v fuel tax revenues to be
spent for property acquisition for a project v “ich “e v. . had not approved

If “research” and “planning” are viewed us . des =nterprises, in terms Jf cos. the exception for them set forth in
section 4 makes sense. In orderi proj s7 a4 pi rject for voter app. val, he ne¢ | for the proposed project needs to
be researched and the proposed p yject 1. ~dc , be planned in o .o . *the . uters to know what it is they are being
asked to approve.

Since the amendment to the language n section 1, subd’ - sion (.~ the addition of subdivision (b) to section 2, and
the addition of section 4 all occurred at the same tim~ the uitation in the meaning of “research” and “planning,” as
used in section 1, subdivision (b), which a fair rea .ng “sec. on 4 compels, applies equally to the same words as
used in section 1, subdivision (a).?

THE LAW OF EMINENT DOMAIN . OMPELS THE CONCLUSION THAT “PLANNING” DOES NOT
INCLUDE PROPERTY ACQUISITION

In order to acquire the property needed to construct a transportation project, the agency, such as Caltrans, can utilize
the power of eminent domain. However, in order to so acquire property, three elements must be established:

(a) The public interest and necessity require the project.

(b) The project is planned or located in the manner that will be most
compatible with the greatest public good and the least private injury.

(c) The property sought to be acquired is necessary for the project.

(Code of Civ. Proc., sec. 1240.030.) The same three elements must be found to exist in order for the agency’s
governing body to adopt the resolution of necessity which is a necessary prelude to acquisition of the property.
(Code of Civ. Proc., sections 1245.220 and 1245.230, subd. (c).)

For purposes of this discussion, the second element is pertinent: “The project is planned or located in the manner that
will be most compatible with the greatest public good and the least private injury.” It follows from the plain
language of sections 1240.030 and 1245.230, subdivision (c)(2), that in order for a resolution of necessity to be
adopted, the project must already have been planned or located. 1f the project has not yet been “planned” or

2 The 1978 Letter contains no discussion of the language in section 1, subd. (b), or section 4.
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“located,” the power of eminent domain can not be exercised. Thus, “planning” and “property acquisition” are two
discrete, separate steps in the process.’

CONCLUSION

For the reasons set forth above, and in the Commission’s earlier letter, acquisition of property cannot reasonably be
considered part of “planning” within the meaning of that term as used in Article XIX, section 1, subdivisions (a) and
(b). To do so is in conflict with (1) the history and plain meaning of Article XIX, section 1, subdivision (a), (2) the
use of the term in Article XIX, section 1, subdivision (b), and section 4, and (3) the law of eminent domain.

Sincerely,

77 ) ’//

)
—

; P/ U ]
/> BlMLAG RHIN’E ARI '
Executive Director

3 The 1978 letter contains no discussion or reference to the law of eminent domain, let alone to the provisions of the
eminent domain law described in the text.
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THE HONORABLE ANT: 'ON Y ". } "RTANTINO, MEMBER OF THE STATE
ASSEMBLY, has requested an opir . 0.. .1e following question:

Does the Constitution pror. "it the Department of Transportation from selling or
renting real property at less than the property’s fair market or fair rental value when the
department acquired the property with motor vehicle fuel and use tax revenues, and the
property meets the definition of “surplus residential property” under the affordable
housing legislation known as the Roberti Law?
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CONCLUSION

Although the Constitution generally prohibits the Department of Transportation
from selling or renting real property that it has acquired with motor vehicle fuel and use
tax revenues for less than that property’s fair market value or fair rental value, below-
market sales or rentals of such properties are constitutionally permissible as a limited
exception to this general prohibition if the property qualifies as “surplus residential
property” under the affordable-housing legislation known as the Roberti Law.

ANALYSIS

To facilitate the construction of state roads and highways, state law permits the
California Department of Transportation (Department) to buy real property, as well as to
acquire real property by condemnation and emine: * domain.® The Department typically
pays for such acquisitions with funds from the & .. {ighway Account.® The funds in the
State Highway Account consist in large [=t. o1 revenues cenerated through the
imposition of motor vehicle fuel and .se ~xes (which for Li.vity we will refer to
collectively as “gas taxes”) that .ve -et 7side under the ~ons_wtion for certain
transportation-related purposes, in ‘1o, "9 payment for pro rerty aken or damaged for
such purposes.”

If the Department finds *-uc a parcel 0" re.' piuperty acquired for highway
purposes is no longer neue. *ary (for example, hec. 'ise 7 planned project is abandoned), it
may sell or exchange the proyerty under ter ns, . *anaards, and conditions established by
the California Transportation Commissirn (L "mmussion),” and then use the proceeds or

! Sts. & High. Code § 26(a), “ee te & High. Code 88 102, 104, 104.6, 182; see
also Cal. Const. art. I, § 19 (¢ nin” at 6. main). Some of the money in the State Highway
Account comes from sources ott, * than gas tax revenue and is therefore not subject to the
constitutional restrictions. See Pruf. Engrs. in Cal. Govt. v. Wilson, 61 Cal. App. 4th
1013, 1027 (1998); see also Sts. & High. Code 8§ 183.1 (State Highway Account funds
not subject to constitutional restriction are to be used for “any transportation purpose
authorized by statute.”) For ease of analysis, this opinion assumes that all of the relevant
properties were purchased with gas tax revenues.

2 Sts. & High. Code 8§ 104.6, 182.
3 Cal. Const. art. XIX, 88 1(a), (b), 2(b); see also Sts. & High. Code § 2101(a).

* The Commission is the administrative body responsible for selecting, adopting,
and determining the location for state highways as well as allocating moneys for the
construction, improvement, or maintenance of the various highways or portions thereof

2
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the new property for future state highway purposes.® Properties no longer needed for
present highway purposes are characterized as “excess” under the Streets and Highways
Code.® Although the Department is under no particular time constraints under which it
must determine a given property to be “excess,”” it is required “to the greatest extent
possible” to dispose of a property within one year from the date that property is actually
determined to be excess. The Department may also lease its excess property pending its
sale or exchange.?

The Department owns numerous residential properties in and around the City of
South Pasadena and nearby communities that were acquired with gas tax funds for a now-
abandoned highway project to extend the 710 freeway (formerly State Route 7) through
the area.” Many of these properties, if determined to be excess, would also meet the
definition of state-owned “surplus residential property” under the affordable-housing
legislation commonly known as the Roberti Law.*® This legislation directs that certain
properties (chiefly consisting of those affected by "Ye 710 project) be offered for sale to
purchasers who have low or moderate income «. =1 “affordable” price that is at least
equal to the state’s original acquisition cost *- .. 't vhich in many ~~ses would be less than
the properties’ current fair market value.

This opinion arises because the ropriety of such b.'ow- 1iarket sales has been
called into question.”? In ec.ci.>e, *he question is whe'her the affordable-housing

under the jurisdiction of th Depa. wnnent. See Sts. & k. h. Code 8§ 22, 75(a)-(c), 79.

5 Sts. & High. Code S 118; see Bav.iu™ ~.*. & Truck Sales, Inc. v. Dept. of
Transp., 21 Cal. App. 4th 561, 566 (1993).

¢ “Excess property” is defined s “."' laid and improvements situated outside of
calculated highway right-of-way 1. 'es r st '.eeded or used for highway or other public
purposes, . . ., and available 7~r se’ 0. exchange.” Sts. & High. Code § 118.6.

” See Bayside Auto & Truu - Sales, Inc., 21 Cal. App. 4th at 567-571.
& Sts. & High. Code §118.6.

* Additional information on the complex history of the highway 710 extension
project is available on the City of South Pasadena’s website. See http://www.ci.south-
pasadena.ca.us/transportation/710.html.

1 The statutory scheme is set forth at Govt. Code 88§ 54235-54238.7.
1 Govt. Code § 54237.

2 The Commission has adopted Resolution No. G-98-22, pertaining to the sale of
the Department’s excess property, which both the Commission and the Department
interpret as imposing a requirement that such properties be sold for their fair market

3
07-801


http://www.ci.south
http:question.12

provisions of the Roberti Law are unconstitutional to the extent that they provide for the
sale of property, acquired with gas tax funds, for less than fair market value.

Two articles of the Constitution are relevant to our analysis. The first is article
XIX, which states that gas tax revenues must be used only for transportation-related
purposes. The second is article XVI, which prohibits the Legislature from making gifts
of public funds. We conclude that, although the Constitution generally prohibits the
Department from disposing of gas tax property for less than fair market value, the Roberti
Law establishes a valid exception to the general rule.

Article XIX:; Constitutional Restrictions on Use of Gas Tax Revenues

Since 1938, when former article XXVI (now article XIX) was added to the
Constitution, the use of gas tax revenues has been “expressly limited to the construction
and maintenance of public streets and high vays and enforcement of vehicle
regulations.”*® We have previously reviewe. ~ legislative history of the gas tax
provisions, and found that the constitutional «.™«dment was “ 'r~wn to halt attempts to
divert gasoline tax funds to purposes ott :r the 1 the construction, 1, ~intenance, and repair
of bridges and highways.”"

In 1974, former article '~ ‘I \ as repealed anc sub. anually reenacted (and then
renumbered as article XI> in . 9 ¢) o provide fun."ing for r :search and development of
public mass transit svstem , anu .. address envir nmc"tar concerns.” Section 1(a) was
amended to permit gas . X revenues to b~ u.~d rot only for research, planning,
construction, improvement, niaintenance, ¥ d oy “ration of public streets and highways
(uses which were already authorized), b als. for ~“the mitigation of their environmental
effects.” Section (1)(b) was added to oer.1.* gas tax revenues to be used for “research,
planning, construction, and imprc 'em nt’ of mass transit systems, “including the
mitigation of their environi, ~nt=. ei’~cts.”® In 1981, we concluded that the new

value, with no exceptions made for (he affordable housing provisions of the Roberti Law.

B Kizziah v. Dept. of Transp., 121 Cal. App. 3d 11, 16 (1981); former Cal. Const.
art. XXVI, 88 1-2; see 20 Ops.Cal.Atty.Gen. 224, 228-229 (1952).

1 56 Ops.Cal.Atty.Gen. 243, 245 (1973); see Delaney v. Super. Ct., 50 Cal. 3d
785, 801-802 (1990) (ballot arguments may be used to determine voters’ intent in
enacting constitutional provision).

* Kizziah, 121 Cal. App. 3d at 17; Prof. Engrs. in Cal. Govt., 61 Cal. App. 4th at
1023-1024; 64 Ops.Cal.Atty.Gen. 218, 220-221 (1981).

1© See 58 Ops.Cal.Atty.Gen. 844, 845-847 (1975).

07-801
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language allowed gas tax funds to be used for programs that would have violated
constitutional restrictions before the 1974 amendments.” The programs at issue in that
instance were small-business loan guarantees and low-interest loans, which were
designed to mitigate adverse effects suffered by nearby businesses as a result of
prolonged construction of the Century Freeway in Los Angeles County.*

With this background in mind, we begin our analysis with the current text of
article XIX, sections 1 and 2:

Section 1. Revenues from taxes imposed by the state on motor
vehicle fuels for use in motor vehicles upon public streets and highways,
over and above the costs of collection and any refunds authorized by law,
shall be used for the following purposes:

(a) The research, planning, constructi 'n, improvement, maintenance,
and operation of public streets and hiov. = /s (and their related public
facilities for nonmotorized traffic). .~ciding the m.’tiqation of their
environmental effects, the payme .t foi 2roperty taken or Je.. maged for such
purposes, and the administ-aty = ¢ >sts  ecessarily incurre.' in «.e foregoing
purposes.

(b) The re =zarcy pl nning, consti *cti.n, 7#1d improvement of
exclusive public mi 3s tra..... guideways (‘ nd u <ir related fixed facilities),
including the miuyc “ion of their envirnni. ente. effects, the payment for
property taken or dariaged for su~1 pu. noses, the administrative costs
necessarily incurred in the foregri~q L 'rposes, and the maintenance of the
structures and the immeriate ric'n “f-way for the public mass transit
guideways, but excluding t.> m inf:nance and operating costs for mass
transit power system. ar. n.'ss transit passenger facilities, vehicles,
equipment, and services.

Section 2. Revenues from fees and taxes imposed by the state upon
vehicles or their use or operation, over and above the costs of collection and
any refunds authorized by law, shall be used for the following purposes:

(a) The state administration and enforcement of laws regulating the
use, operation, or registration of vehicles used upon the public streets and

64 Ops.Cal.Atty.Gen. at 220-223.
8 1d.
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highways of this state, including the enforcement of traffic and vehicle laws
by state agencies and the mitigation of the environmental effects of motor
vehicle operation due to air and sound emissions.

(b) The purposes specified in Section 1 of this article.*

The first issue for us to address is whether these provisions require the Department
to realize “fair market value” when it sells excess real property that was originally
acquired with gas tax funds. We think that, as a general rule, fair market value sales are
required. Although the term does not appear in the text, we believe it is implicit in
fiduciary principles that are associated with section 1 gas tax funds.

We have long believed that properties acquired with gas tax revenues represent an
investment of gas tax revenues as opposed to a completed expenditure of them. Using an
investment model, we have consistently found the" both the revenues derived from gas
taxes and any accretions or interest on those ..~ es are held in what amounts to a
public trust to be expended for only the ~u.noses specifi'd in the above-quoted
constitutional provisions.”® Specifical! / in ‘he context of exce's property, we have
determined that (1) property purchas. 1\ ith r as tax funds is “i, “res.ed with a highway
trust;” (2) an increase in that prope. “v’s €air market value is . 1 ac ..etion to the principal
amount, and therefore held in tr.s. “o1 “ighway purpos s; ai. ¥ (o) the failure to obtain the
full value when property . i so. 1 .s ¢ (cess may the. “fo. > be .n “unauthorized diversion”
of property in violation of 1e Cu...atution.?

These conclusions are vonsistent with Cali.rnia Supreme Court precedent holding
that, “Once it is made clear that the landc ~re ., =ld in trust, it necessarily follows that their
proceeds, whether by sale or lease are lik v ‘se subject to the trust.”®> As the opinion in

1 See also Sts. & High. « de § 2.01.

20 38 Ops.Cal.Atty.Gen. 207, 209-210 (1961); Atty. Gen. Indexed Ltr. 78-56 (Apr.
14, 1978) at 3; Atty. Gen. Indexed Ltr. 68-254 (Nov. 18, 1968) at 1-2.

2L Atty. Gen. Indexed Ltr. 68-254 (Nov. 18, 1968) at 2.

2 Provident Land Corp. v. Zumwalt, 12 Cal. 2d 365, 375 (1938); see also City of
Long Beach v. Morse, 31 Cal. 2d 254, 257-258 (1947).

Support for the trust-fund theory can also be inferred by negative implication from
language in section 9 of article XIX, which was added in 1978, and provides in relevant
part:

Notwithstanding any other provision of this Constitution, the Legislature,

by statute, with respect to surplus state property acquired by the

6
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Citizens for Hatton Canyon v. Department of Transportation® observed, “Since 1938
there has been a constitutional prohibition . . . against the sale for less than market value
of [Department-owned] properties acquired with tax fund revenues,” and the “clear
purpose of this provision is to protect the highway trust funds.”**

The Roberti Law provides for below-market sales of certain “surplus residential
property,”® based on an express legislative finding that below-market sales in the
specified circumstances serve to mitigate adverse environmental effects caused by
highway activities.”® Is the Roberti Law exception to article XIX’s general rule
unconstitutional?

The Roberti Law’s statement of legislative intent declares that there is a “serious
shortage” of affordable housing for low- and moderate-income families; that highway

expenditure of tax revenues designated in £ ~ctions 1 and 2 and located in
the coastal zone, may authorize the i-«.2 2r of such property, for a
consideration at least equal to the au '\ ition cost pa 4 by the state to
acquire the property, to the Dep rtme 't or Parks and Rec, ~ation for state
park purposes, or to the [epe -t nt ¢, Fish and Game .~r u.e protection
and preservation of fish “nu wildlife habitat. .+ t) the Wildlife
Conservation Board fo p. “po.=s of the Wilc.ife “onservation Law of
1947, or to the 5Statt _o¢stal Conserva. <y for he preservation of
agricultural lands,

(Italics added.)

If excess properties could gener?’., he . nld or exchanged for less than fair market
value, there would be no reason *o ¢:n': « 't a special allowance under section 9 for
“acquisition cost” sales.

# 112 Cal. App. 4th 85, (2003). The question before the Court in Citizens for
Hatton Canyon was whether propc ty was located in a “coastal zone” within the meaning
of article XIX, section 9. The Roberti Law was not at issue in that case. We therefore
understand the quoted passage as a statement of article X1X’s general rule, and not as an
independent holding that below-market sales of properties acquired with gas tax funds are
prohibited under all circumstances. See In re Tobacco Cases Il, 46 Cal. 4th 298, 323
(2009); Ginns v. Savage, 61 Cal. 2d 520, 524 n. 2 (*an opinion is not authority for a
proposition not therein considered”).

2 1d. at 843.
% Govt. Code § 54237.
% Govt. Code § 54235.
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activities have contributed to that shortage; that the loss of affordable housing and the
displacement of households is a significant environmental effect within the meaning of
article X1IX; and that sales of surplus properties at an affordable price will mitigate that
effect.? It is nonetheless suggested that, despite these clear pronouncements, the
legislation is in irreconcilable conflict with the provisions of article X1X and is therefore
unconstitutional insofar as it purports to require below-market sales of gas tax properties.
We disagree.

A constitutional attack on a statute is always an uphill battle. “Legislation is
presumptively constitutional and all doubts are to be resolved in favor of its validity.”?
A law must be sustained against constitutional challenge whenever the law is susceptible
of a reasonable interpretation consistent with the constitution.?® That is all the more true
where, as here, the Legislature has considered the relevant constitutional provisions in
crafting the statute.*

Although Roberti’s constitutionality has ..t Yeen challenged in the courts,* the
California Transportation Commission has cu. *n unicated to u. i*s view that, while the
sale of residential property at fair marke . vai. 2 might arguablv ca 'se an “environmental
effect” by displacing low- to mde.“te ‘nco'.ae families, this .~ nu. an environmental
effect that is cognizable under artic'e , 'X.”* Rather, the C. mm ssion believes that the
only environmental effects that ca. be validly mitigate 1+ wi." gas tax revenues are those
that flow from the specifi ally =~.arr rated highwa, ac.’vitie, that appear in article XIX,
section 1(a)—that is. f om ... “research, 'ifam.ng, construction, improvement,
maintenance, and operauui, °f public streets a~d |, 1hw 1ys.” According to this view, the

27 Govt. Code § 54235.

% Kizziah, 121 Cal. Aop. 30 *t 1 _iting Am. Motorists Ins Co. v. Starnes, 425
U.S. 637 (1976); Cal. Hous. F.~. "genc v. Elliott, 17 Cal. 3d 575, 594 (1976).

# 1d., citing Welton v. Ci.' of Los Angeles, 18 Cal. 3d 497, 505 (1976); San
Francisco Unified School Dist. v. Johnson, 3 Cal. 3d 937, 948 (1971).

% Pac. Leg. Found. v. Brown, 29 Cal. 3d 168, 180 (1981) ( “[T]he presumption of
constitutionality accorded to legislative acts is particularly appropriate when the
Legislature has enacted a statute with the relevant constitutional prescriptions clearly in
mind.”)

% The Commission is obligated to enforce the Roberti Law unless the statute is
invalidated by a California appellate court. Cal. Const., art. Il1, § 3.5.

%2 See e.g., Ltrs. from Cal. Transp. Commn. to Deputy Atty. Gen. Marc J. Nolan,
dated Dec. 22, 2008 & May 18, 2009.
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disposal of land acquired for highway purposes, but ultimately not used for those
purposes, is not an enumerated highway activity whose environmental effects can
properly be mitigated with gas tax revenues.

The Commission does not dispute that gas tax revenues may be used to mitigate
adverse economic effects of a highway project that actually goes forward. An example of
this occurred in connection with the construction of the Century Freeway in Los Angeles
County, which was delayed for many years due to a federal court injunction but was
ultimately completed.®® We issued an opinion on that occasion that the Legislature could
constitutionally use gas tax funds for small business loan guarantees and low-interest
business loans to assist businesses adversely affected by that project.®

What, then, about the displacement of low- and moderate-income households
when residential property is acquired for a highway project but is not ultimately used for
that project? Even if the project is cancelled, the o splacements may be permanent if the
former residents cannot afford to reacquire ti -, .9rmer homes at going rates. The
Commission does not dispute the Legislature ~ *'nding that su *b displacement can and
does occur. Nor does it seriously que.‘ion the Legislatun ’s finding that this
displacement constitutes an “e~vii.nn “nta) effect.”® Rath v, w.e essence of the
Commission’s position seems to he ‘*hat the only enwvi.onm:ital effects that are
cognizable under article XIX 3. . 2su that are directhy cau.>d vy one of the specifically
enumerated activities, ana that . re ;ale of excess , op. >rty ' 5 not directly caused by any
enumerated activity.

We respectfully disag.ee. In 1972 bei. e the Roberti Law was enacted, we
considered an analogous issue in an unr-hlis~ed opinion, when we were asked whether
the Department’s sale of excess ¢as te < p ¢ “erues for less than fair market value would
be valid if the Department itself coi. *lud d *1at such sales would mitigate adverse effects

% See 64 Ops.Cal. Atty.Ge. at 219.
*d. at 220-223.

% Indeed, a project’s impacts on the availability and cost of housing are routinely
treated as a significant and necessary element of “environmental impact reports” that are
required under the terms of the California Environmental Quality Act. Pub. Res. Code 88
21000 et seq.; see 14 Cal. Code Regs. 8§ 15126.2(a) (environmental impact report
“discussion should include relevant specifics of the area, the resources involved, physical
changes, alterations to ecological systems, and changes induced in population
distribution, population concentration, [and] the human use of the land (including
commercial and residential development) . . . .”) (emphasis added); see also, e.g., Lincoln
Place Tenants Assn. v. City of Los Angeles, 155 Cal. App. 4th 425, 444-454 (2007).

07-801


http:project.34
http:completed.33

of highway activities.®* We concluded that the Department could reasonably make that
determination, and that below-market transfers were consistent with article XIX.%

The Commission acknowledges that property acquisition is listed as a permissible
use of gas tax funds in the text of article XIX, section 1(a). However, the Commission
notes that property acquisition is listed after the six enumerated categories of highway-
related activity (i.e., “research, planning, construction, improvement, maintenance and
operation”) to which the phrase “including the mitigation of their environmental effects”
Is attached. This, it is argued, means that property acquisition standing alone cannot be

% Atty. Gen. Indexed Ltr. 78-56 (Apr. 14, 1978), at 8-10.
¥ Our reasoning included the following statements:

The surplus land in question was acouired for right-of-way purposes
for State Highway Route 2. The highway . jute has now been abandoned
and the [D]epartment is considering a sal. . 0se properties. Sale of these
properties at current market value may , ~< It in the displ. ~>ment of a large
number of low to moderate incon : fan “lies.

Gas tax revenues in e L*ate Highway Accout miy be expended
for highway planning” -t 'anning includrs t.se activities which
necessarily flow fro m t. ° un lertaking. The ac. usit’ on of the property in
question, the decis n to .cscind Highwe y Rote 2 and the proposal to
dispose of the surp. 's property are »~tiv.‘ies which are integral to the
planning phase for Hignway 2. The~ ‘fore, the disposal of the surplus land
in this case falls within the scope ~* hiy ~way planning activities.

Under article XIX, s ~tio 1.a), and Streets and Highways Code
sections 182 and 2101, ths (D). nartment may expend gas tax revenues to
mitigate the environment..’ effects of highway planning activities. The next
question which arises is w.iether the dislocation of a large number of
households is an effect that may be mitigated under article XIX, section
1(a). [1.] In this particular instance, the dislocation of a large number of
households may be a direct result of the decision to sell the surplus property
in question. The possible dislocation would also be a result or effect of the
highway planning process.

A Dill analysis prepared for the Assembly Ways and Means Committee in 1979
made reference to our 1978 letter and stated that the Roberti Law’s legislative intent
section was “generally consistent” with the views we expressed there. Assembly Ways &
Means Comm. Staff Analysis Sen. 86, as amended Jul. 5, 1979 (Sep. 5, 1979).

10
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understood to produce environmental effects that may be mitigated with gas tax funds.

In our view, the critical phrase in article X1X section 1(a) is that gas tax funds may
be used for “the payment for property taken or damaged for such purposes.” “For such
purposes” can only refer to the purposes of “research, planning, construction, etc.” of
public streets and highways. In other words, gas tax funds cannot be used to pay for
property unless the property is acquired in connection with a highway purpose. This
means that gas tax property acquisition is never an isolated activity, and therefore it
should not be evaluated as a category of highway activity separate from other highway
activities. In any event, we discern nothing in the language of section 1(a) that would
foreclose the Legislature from concluding, as it has, that property acquisition (or
disposition) is within the range of highway activities that produce environmental effects,
and that may be mitigated with gas tax revenues.

The Commission further posits, however, \\at highway planning, as such, even
though it is one of the aforementioned six ca.-,™ es of highway activity specifically
enumerated in section 1(a), is not the tvne ~f activity that .an cause environmental
effects. We understand and appreciate the ~ommission’s posia. 1, but the Legislature
has concluded otherwise, and we "el, ve e | :gislature’s conclu “ion .s a reasonable one.
When residential properties are ac.'tire ¥ as a result of higi. vay sianning, but are later
sold because of a subsequent “.c.?io.” to forgo the f annc 1 pioject, an environmental
effect of this process ma ¢ ce t=.nl\ be the disple.>en "nt ¢, low- to moderate-income
occupants. The Roberti L 'w sec... to mitigate t 2 di.~lacement of these occupants that
results (if indirectly) trom “ighway planning =na ~har ges in plans. We simply cannot
conclude that the Legislature s findings anc udg, “ents present a “total and fatal conflict”
with the provisions of article XI1X.*®

For the same reasons, we be. 2ve 'h~. surplus residential properties under Roberti
may lawfully be rented a. be'uw- market rates. To conclude otherwise would
countenance a result that unden. ‘nes the purpose of the Roberti Law, which is premised
on the likelihood that there will Je low- or moderate-income tenants occupying the
excess units when they are offered to such qualifying occupants at below-market rates.*

Avrticle XVI: Proper Use vs. Illegal Gift of Public Funds

Having examined the specific constitutional limitations placed on the use of gas
tax revenues, we must also consider the more general restrictions placed on the

% Pac. Legal Found. v. Brown, 29 Cal. 3d 168, 180-181 (1981).
% See Govt. Code § 54237(b) & (c).
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expenditure of all public funds. Thus, we now turn to the issue whether the ban against
the gift of public funds contained in article XVI, section 6, of the Constitution prohibits
the below-market sale or rental of Department-owned excess properties (originally
acquired through the expenditure of gas tax revenues) that also qualify as surplus
residential properties subject to the affordable housing terms of Roberti. Among other
things, that constitutional provision states that the Legislature shall have no power to
“make any gift or authorize the making of any gift, of any public money or thing of value
to any individual, municipal or other corporation whatever. . . .”* In this case, it is
suggested that such below-market sales or rentals would constitute the gift of a “thing of
value”—the acquisition of or right to occupy real property—to some private person for
less than what the Department could obtain on the open market. We reject this
suggestion because the contemplated transfers of property fall “within the well
recognized ‘public purpose’ exception to the constitutional prohibition against the gift of
public funds.”*

The Legislature found and declared .w.v« to be a “pressing need for the
preservation and expansion of the low- and n.. . -ate-income h “vsing supply”*? and that
“the sale of surplus residential propert pur. ant to the provisic s of this article will
directly serve an important publi~ pu. o, 2.”*  The Legislature ~ ju.gment in declaring
that this same property-disposal sci.“me ~erves an “importan. 2ub'ic purpose” is likewise
reasonable. Thus, neither the w.'ow market sales m «de | ‘Irsuant to Roberti, nor the
below-market rentals that are v-.de ittendant to s.~h ales constitute an illegal gift of
public funds within the me ning . article XVI, sf _tioi. 4.

“ See Jordan v. Cal. Dept. of Motor Veh., 100 Cal. App. 4th 431, 453 (2002)
(“The Legislature holds public monies in trust for public purposes and the “gift of public
funds’ limitation in the Constitution is directed to ensure that public funds are spent only
on public purposes. [Citation.]”).

“t See Cal. Hous. Fin. Agency v. Elliott, 17 Cal. 3d at 583.
2 Govt. Code § 54235.
“1d.
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Therefore, we conclude that, although the Constitution generally prohibits the
Department of Transportation from selling or renting real property that it has acquired
with motor vehicle fuel and use tax revenues for less than that property’s fair market
value or fair rental value, below-market sales or rentals of such properties are
constitutionally permissible as a limited exception to this general prohibition if the
property qualifies as “surplus residential property” under the affordable-housing
legislation known as the Roberti Law.

*kkhkk
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