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ISSUE: 

 
Should the Commission, as a Responsible Agency, provide comments in response to the State 
Water Resources Control Board’s (SWRCB) Notice of Preparation (NOP) of a Program Level 
Environmental Impact Report (EIR) /Initial Study (IS) for the proposed Wetland Area Protection 
Policy (policy) and Dredge & Fill Regulations (regulations)? 
 
RECOMMENDATION: 

 
Staff recommends that the Commission make no comments relative to the alternatives or 
environmental impacts to be addressed in the EIR/IS.  However, since the proposed regulations 
may overlap with existing regulations and processes as well as increase the cost and schedule of 
delivering transportation infrastructure projects, Staff recommends that the comments included 
in the attached letter be provided to the SWRCB. 
 
BACKGROUND:  

 
The SWRCB is the CEQA Lead Agency for preparation of the EIR/IS. The SWRCB is 
proposing adoption of a wetland area protection policy and regulations governing the discharge 
of dredged or fill material into waters of the State.   The SWRCB and the Regional Water 
Quality Control Boards (Water Boards) are the agencies with primary responsibility for control 
of water quality. For more than three decades, and under the authority of the Porter-Cologne 
Water Quality Control Act, State regulations and policy have directed the Water Boards to 
protect all waters of the State, including wetlands. The federal government shares in these 
responsibilities for those waters of the State that are also designated as waters of the United 
States under the federal Clean Water Act. 
 
The SWRCB is considering the proposed regulations due to the diminishing jurisdiction of the 
federal government. The Initial Study, pages 8 - 11 (attached), identifies the existing federal and 
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state framework of regulations, policies, and guidance specific to the permitting of discharges of 
dredged and fill material to waters, including wetlands. 
 
Traditionally, California has heavily relied on the federal regulatory program under Section 404 
of the federal Clean Water Act to govern the discharge of dredged or fill material into waters of 
the State. This program is administered by the U.S. Environmental Protection Agency (USEPA) 
and the Army Corps of Engineers (Corps). However, due to recent U.S. Supreme Court 
decisions, federal law and its application over waters of the U.S. have proven insufficient to 
protect the diverse array of California’s wetlands.  
 
Therefore, in order to uniformly protect all waters of the State, the SWRCB is considering 
adding provisions to the current State regulatory program for the discharge of dredged or fill 
material to be consistent with and complementary to the federal program. Specifically, the IS 
identifies the intent of the proposed change to policy as “(1) a wetland area protection policy that 
includes a wetland definition based on the Corps’ delineation methods and an assessment 
framework for collecting wetland data to monitor progress toward wetland protection and to 
evaluate program development; and, (2) necessary adjustments to the existing dredge and fill 
regulations to implement the wetland delineation methods and foster clarity and consistency in 
the permitting process.”   
 
As written, the IS does not include text for the proposed regulatory language, the draft permit 
process, or the estimated implementation cost and schedule impacts.   The SWRCB states that it 
cannot predict the attributes of the specific projects that will be undertaken to comply with the 
proposed policy and regulations. Project level analysis will occur once projects are formulated 
and will be performed by the Lead Agency with primary responsibility for carrying out or 
approving a project.  The Lead Agency for the future action would be required to evaluate 
potential environmental impacts of the individual project at that time, in compliance with CEQA. 
The Water Boards require documentation of CEQA compliance prior to approval of a permit.   
 
The IS identifies impacts to aesthetics, biological resources, greenhouse gas emissions, land 
use/planning, population/housing, transportation/traffic, agriculture and forestry resources, 
cultural resources, hazards and hazardous materials, mineral resources, public services, 
utilities/service systems, air quality, geology/soils, hydrology/water quality, noise, recreation and 
public health vectors as requiring mitigation to be reduced to less than significant levels. 
 
The SWRCB will accept written comments to the Notice of Preparation through noon, May 20, 
2011. 
 
 
 
 
Attachments  
• Excerpt – SWRCB Initial Study, Pages 8-11 
• Draft Comment Letter to SWRCB 
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May 20, 2011 
 
Charles R. Hoppin, Chair 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95812-2000 
 
Re:  Comment Letter – CEQA – Wetland Area Protection Policy & Regulations 
 
Dear Chair Hoppin: 
 
The California Transportation Commission (Commission) considered the State Water Resources 
Control Board’s (SWRCB) proposed Wetland Area Protection Policy and Regulations set forth 
in the Notice of Preparation of an Environmental Impact Report/Initial Study at its May 
Commission meeting.  Recognizing the importance of addressing California’s mobility needs 
while protecting California’s environment, and at the same time, the competing demands for 
declining transportation revenue, the Commission is concerned with the degree to which the 
Department of Transportation (Department) and other transportation stakeholders can comply 
with the policy and regulations proposed.   
 
As you are aware, a significant amount of transportation funding is directed towards those 
measures necessary to comply with existing laws and regulations including existing requirements 
to protect California’s environment.  As stated in the Initial Study, the federal Clean Water Act, 
the State Porter-Cologne Water Quality Control Act and other policies and guidance are 
regulated by the U.S. Army Corps of Engineers, the U.S. Environmental Protection Agency, the 
California Department of Fish and Game, the California Coastal Commission, and other 
agencies.  To assure that the proposed policy and regulations promote streamlined processes that 
reduce regulatory redundancy and costs, it is critical that the SWRCB consult with these 
agencies to evaluate the necessity of expanding the wetland definition and permitting process 
beyond existing requirements.  
 
The Initial Study does not identify the draft regulatory language, the proposed permit process or 
the estimated cost of implementation including increased project delivery cost and schedule 
impacts. This information is necessary to provide affected stakeholders an opportunity to 
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understand and evaluate potential impacts due, in part, to additional permitting and mitigation 
requirements that should be considered and addressed by the SWRCB prior to adoption. It is also 
important that, if adopted, the wetlands policy and dredge and fill regulations align requirements 
and available resources towards those measures that address California’s most critical water 
quality issues.  Therefore, the Commission encourages that SWRCB to work closely with the 
Department and others affected to minimize cost and schedule impacts.    
 
If you have any questions, please do not hesitate to contact Susan Bransen, Associate Deputy 
Director, at (916) 653-2082. 
 
Sincerely, 
 
 
 
BIMLA G. RHINEHART 
Executive Director 
 
c: Commissioners, California Transportation Commission 
 Tom Howard, Executive Director, SWRCB 
 Richard Land, Deputy Director, Project Delivery, Caltrans 
 Jay Norvell, Chief, Environmental Analysis, Caltrans 
 Scott McGowen, Chief Environmental Engineer, Caltrans 
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