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SUMMARY: 
 
On October 11, 2009, the Governor signed AB 672, which authorizes approval of a Letter of No 
Prejudice (LONP) for projects programmed or otherwise approved for funding from Proposition 1B 
programs.  The LONP allows the regional or local agency to expend its own funds (incur reimbursable 
expenses) for any component of a program project prior to actual allocation of Proposition 1B funds.  
This legislation authorizes the California Transportation Commission (Commission) to adopt guidelines 
to establish a process to approve a LONP for projects programmed from the following Commission 
administered Proposition 1B programs: 

• Corridor Mobility Improvement Account (CMIA) 
• State Route 99 Account (SR 99) 
• Trade Corridors Improvement Fund (TCIF) 
• Local Bridge Seismic Retrofit Account (LBSRA) 
• Traffic Light Synchronization Program (TLSP) 
• State-Local Partnership Program Account (SLPP) 

 
The Highway Railroad Crossing Safety Account (HRCSA) program was specifically removed from 
consideration of a LONP in the legislation, so is not eligible.  STIP and SHOPP augmentation programs 
are also not included since STIP already has the AB 3090 process and SHOPP is Department 
implemented. 
 
Proposed guidelines for approving Letters of No Prejudice for Proposition 1B projects were drafted and 
sent to RTPAs for review on November 3, 2009.  Comments received have been incorporated in the 
attached proposed guidelines (Attachment 1).  Those that were not are shown on Attachment 2, with 
staff responses. 
 
BACKGROUND: 
 
Proposition 1B, approved by the voters in November 2006, authorized the issuance of $19.925 billion in 
State general obligation bonds for specific transportation programs intended to relieve congestion, 
facilitate goods movement, improve air quality, and enhance the safety of the state’s transportation 
system.  These transportation programs included the CMIA, SR 99, TCIF, SLPP, LBSRA, Highway-
Railroad Crossing Safety Account (HRCSA), and the augmentation of the existing State Transportation 
Improvement Program (STIP) and the State Highway Operation and Protection Program (SHOPP).  
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Consistent with the requirements of Proposition 1B, the Commission programs and allocates bond funds 
in each of the above-mentioned programs. 
 
Unfortunately, the state’s current economic condition has placed these programs at risk.  As every $1 
billion of construction projects generates 18,000 jobs in California, the Commission believes that these 
transportation infrastructure projects should be the highest priority for bond funding, putting 
Californians back to work building a better transportation system and a stronger economy. 
 
Due to the lack of bond funding for new projects since June 2009, the Commission has been unable to 
allocate to projects ready for construction since June 2009.  As of October 2009, 37 Proposition 1B 
projects representing more than $400 million in bond funds are ready for construction (delivered) and 
awaiting allocation.  Until such time as bond funds are available for new projects, the number of 
projects delivered and awaiting allocation will continue to grow. 
 
The Commission and project sponsors have used alternate funding strategies to keep some projects on 
schedule for construction.  In some instances, project sponsors have requested and the Commission has 
approved alternate funding plans, such as consolidating non-bond funding on project segments currently 
ready for construction and bond funding on segments scheduled for construction in later years.  Private 
placement bond sales, such as those completed in the spring of 2009, are available for project sponsors 
with sufficient financial resources to purchase the necessary bonds.  Assembly Bill 672, authorizing the 
Commission to approve a Letter of No Prejudice (LONP) for projects in Proposition 1B programs that it 
administers, with the exception of the Highway-Railroad Crossing Safety Account (HRCSA), was 
signed by the Governor on October 11, 2009.  An approved LONP will allow a project sponsor to 
expend its own funds to advance a Proposition 1B project and request reimbursement when bond funds 
are available. 
 
Attachments 
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Proposition 1B Bond Letter of No Prejudice 
Guidelines 

 
 
1. Authority and Scope:  Government Code Section 8879.501, added by Chapter 463 
(AB 672) of the Statutes of 2009, authorizes the California Transportation Commission 
(Commission) to adopt guidelines to establish a process to approve a Letter of No 
Prejudice (LONP) for one or more projects or project components that the Commission 
has programmed or otherwise approved for funding from the following Proposition 1B 
programs: 

• Corridor Mobility Improvement Account (CMIA) 
• State Route 99 Account (SR 99) 
• Trade Corridors Improvement Fund (TCIF) 
• Local Bridge Seismic Retrofit Account (LBSRA) 
• Traffic Light Synchronization Program (TLSP) 
• State-Local Partnership Program Account (SLPP) 

 
The LONP applies only to the Proposition 1B funds programmed or otherwise approved 
for the project. 
 
The Commission may amend these guidelines at any time after first giving notice of the 
proposed amendments. 
 
2. LONP for TCIF:  In programming TCIF, the Commission programmed 
approximately 20 percent more than the $2.5 billion available from the TCIF and the 
State Highway Account (SHA).  This over programming assumed that new revenue 
sources would become available and be dedicated to funding the adopted program. New 
revenue for the TCIF program now appears unlikely to materialize in the current 
economic environment.  Therefore, the Commission does not intend to approve LONPs 
for TCIF projects until a reasonable level of confidence in availability of these new 
revenue sources is achieved, or the program is prioritized commensurate with available 
TCIF and SHA funds. 
 
If SHA funds are programmed to the project, the LONP request for TCIF funds must be 
accompanied by a request for SHA allocation.  If SHA funds are not available for 
allocation, the LONP request will be deferred until the SHA allocation can be made. 
 
3. Intent of LONP:  A regional or local entity that is a lead applicant agency under one 
of the programs referenced in Section 1, with the exception of TCIF, may apply to the 
Commission for an LONP for the program project.  If approved by the Commission, the 
LONP allows the regional or local agency to expend its own funds (incur reimbursable 
expenses) for any component of the project (in practice, Proposition 1B funds are 
generally programmed for construction).  A region’s own funds are any non-state 
funds available to the region, including federal funds.  This does not relieve the 
regional or local agency from the applicable match requirements of the program.  The 
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match must be spent along with the funds replacing bond funds, in accordance with 
program guidelines. 
 
It is the intent of the Commission to give equal opportunity for allocation of available 
funding to applicants with that completed work under an approved LONP, as well as 
those that require an allocation in order to begin or continue work on a project.  The 
Commission further intends that applicants considering the use of an LONP have the 
most accurate information available to assess the likelihood of allocation and 
reimbursement as planned.  Applicants proceed at their own risk, as reimbursement of the 
LONP is dependent on availability of Proposition 1B bond funds. 
 
4. Submittal of LONP Request:  LONP requests shall be submitted to the Department 
of Transportation (Department) by the applicant in accordance with established 
timeframes for project amendments to be placed on the agenda for timely consideration 
by the Commission. 
 
In order to be considered by the Commission, an LONP request shall: 

• Be signed by a duly authorized agent(s) of the applicant agency and implementing 
agency if different. 

• Include all relevant information as described in Section 5. 
• Indicate that the implementing agency is ready to start (or continue) work on the 

project component covered by the LONP request (likely construction). 
• Have a full and committed funding plan for the component covered by the LONP 

request. 
• Indicate anticipated schedule for expenditures and completion of the component. 

 
5. Content and Format of LONP Request:  The Commission expects a complete LONP 
request to include, at a minimum, the following information as applicable: 

• A letter requesting LONP approval, including a summary of the following 
information as applicable. 

• Documents needed for obtaining concurrent Commission approval of any needed 
actions such as a project programming request or project/baseline agreement 
amendment, in accordance with appropriate program guidelines and standards. 

• Alternate local funding source(s) that will be substituted for the bond funds and a 
demonstration of commitment of those funds (e.g., resolution, minute order) from 
its policy board. 

• An expenditure schedule for the component covered by the LONP. 
• If jointly funded with funds from the State Transportation Improvement Program 

(STIP), a STIP allocation request or STIP AB 3090 request must be included. 
• LONP requests for construction must include documentation for Commission 

review of the final environmental document, as appropriate, and approval for 
consideration of future funding, as appropriate. 

 
6. Review and Approval of LONP Requests:  The Department will review LONP 
requests for consistency with these guidelines and place the requests on the Commission 
meeting agenda.  The Commission will consider requests for LONPs that meet the 
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guidelines, except for LONP requests for components jointly funded with funds 
requiring concurrent action, such as: 

• The STIP, which shall be dependent upon concurrent approval of the STIP 
allocation or STIP AB 3090 request, and 

• Other Proposition 1B funds, which may be dependent upon concurrent 
LONP approval from the appropriate administering agency (such as the 
Department for PTMISEA funds). 

 
An LONP will only be granted for work consistent with the approved project’s scope, 
schedule and funding. 
 
Upon Commission approval of an LONP, the Department will execute a cooperative 
agreement or Master Agreement/Program Supplement with the implementing agency.  
Although the agency may begin work once the LONP is approved, an agreement must be 
in place before the Department can provide reimbursement for eligible project 
expenditures. 
 
7. Initiation of Work:  The project component covered by an approved LONP should be 
ready to proceed to contract award (or equivalent) once the LONP is approved.  The 
agency shall report to the Department within four months following LONP approval on 
progress in executing agreements and third-party contracts needed to execute the work. 
 
8. Monitoring Progress of Projects with a LONP:  The agency with an approved 
LONP shall report on progress to date in accordance with the applicable bond program 
guidelines.  This report should include expenditures to date, work completed, problems 
and issues with the project, and any funding plan updates for the project. 
 
9. Project Changes:  Proposed changes in funding, schedule or project scope must be 
approved by the Commission in accordance with the applicable bond program guidelines, 
including a concurrent LONP amendment if necessary. 
 
10. Diligent Progress and Rescinding a LONP:  If progress reports from an agency on 
a project with an approved LONP show that diligent progress is not being made in 
completing the project, the Commission may request that the agency explain its lack of 
progress.  The Commission may rescind the LONP or may direct the agency to 
demonstrate diligent progress within the next reporting period.  If the Commission finds 
the agency is not pursuing project work diligently, the Commission may rescind the 
LONP.  If an LONP is rescinded, an allocation to reimburse expenditures to date is at the 
discretion of the Commission. 
 
11. Allocations for LONPs:  Upon completion of the component covered under an 
LONP approved by the Commission, the agency may send a request to the Department to 
have its LONP reimbursed with an allocation by the Commission.  The agency shall 
identify the source(s) and expenditures of all funds used in completing the component for 
which the agency is seeking an allocation from the Commission.  The agency must show 
expenditures of the applicable match for the bond funds, if required for the project.  The 

   



  Item 4.5 
  Attachment 1 

Department will place the request for allocation on the agenda for timely consideration 
by the Commission. 
 
If sufficient Proposition 1B bond allocation capacity exists, an agency with a partially 
completed component may request an allocation for reimbursement of eligible costs to 
date and to convert the remaining LONP to a standard allocation for periodic 
reimbursement for the remainder of the component.  The Commission may assign a 
lower priority for Prop 1B bond allocation to these LONP conversion requests, 
depending on funding availability. 
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Comments on Proposed Prop 1B LONP Guidelines 

 
Agencies should be able to get LONPs approved for TCIF projects on a first come, 
first serve basis up to the minimum existing funding level. 
 Staff feels that approving LONPs for a program that is over-programmed on a 

first come, first serve basis would result in prioritizing TCIF projects in order of 
delivery date rather than other considerations such as cost effectiveness, statewide 
interest, etc.  It would be better to prioritize the projects first, then consider LONP 
approvals for the higher priority projects. 

 
An agency should not be required to identify a specific replacement fund or 
demonstrate local commitment. 
 Approving a LONP is equivalent to approving an allocation for a project to 

proceed.  The project component must be shown to be fully funded to completion, 
especially since it is unknown when sufficient bond funds will be available for 
allocation.  The project should not need to be stopped while an allocation is 
pending. 

 
Retroactive LONPs should be allowed. 
 The new law is effective January 1, 2010.  The bill did, at one time, have 

language allowing for retroactive approval and that language was deleted.  
Therefore, the intent is that the law is effective beginning January 2010, with 
reimbursable expenses to begin once the LONP is approved. 

 
When considering rescinding a LONP, the Commission should use a “beyond the 
control of the local agency” test, similar to extension requests. 
 The language in the guidelines does in effect include that possibility by using 

language such as “diligent progress”, “explain lack of progress”, “may rescind…” 
 
All requests for allocation should receive equal consideration, whether the allocation 
is to reimburse a completed project under a LONP, to allocate to an agency that 
cannot afford to do a LONP and needs the allocation to deliver the project, or to 
partially reimburse a LONP for a project component that is not completed, and 
convert the remaining, unspent portion, to a regular allocation. 
 The revised proposed guidelines do not assign priorities to allocation requests; 

however allocations depend on sufficient bond funds being available.  In the case 
of limited bond fund availability, the Commission may decide to give higher or 
lower priority to allocation requests depending on the type of request. 

 
The guidelines should acknowledge the benefits provided to the State and Regional 
Agencies through the LONP process. 
 Will add this language to the adoption resolution, which will be the first page of 

the guidelines. 
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