
STATE OF CALIFORNIA CALIFORNIA TRANSPORTATION COMMISSION 
 

Memorandum 
 

 
To: CHAIR AND COMMISSIONERS   Date: July 31, 2009 
 
 
From: BIMLA G. RHINEHART     File: Agenda Item 33 
 Executive Director      ACTION  
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ISSUE 
Should the Commission adopt the attached draft policy guidance for the implementation 
of the design-build demonstration program and the public private partnerships 
agreements authorized through the approval of Senate Bill No. 4 (Cogdill, 2009)? 
 
RECOMMENDATION   
Staff recommends that the Commission discuss, but defer adoption of, the attached draft 
policy guidance until the Commission’s September meeting. 

BACKGROUND 
Senate Bill No. 4 (SB 4) was signed by Governor Schwarzenegger on February 20, 2009, 
and has since become effective as amended sections of the Public Contract Code and the 
Streets and Highways Code.   
 
Design Build Demonstration Program.  SB 4 allows the California Department of 
Transportation (Department) and local transportation entities, if authorized by the 
California Transportation Commission, to use the design-build procurement method for 
the delivery of a limited number of projects as a demonstration program until January 1, 
2014.  This demonstration program is to explore whether the potential exists for reduced 
project costs, expedited project completion, or design features that are not achievable 
through the traditional design-bid-build method, and to allow for a careful examination of 
the benefits and challenges of design-build contracting.   
 
In addition to project selection and authorization, SB 4 requires the Commission to:  
develop guidelines for standard conflict of interest policy, develop a standard form of 
payment and performance bond, and establish a peer review committee to conduct an 
evaluation of the 15 projects authorized by the Commission.  Staff intends to address 
these additional responsibilities separately at a future meeting. 
 
Public Private Partnerships.  SB 4 also allows the Department, in cooperation with 
regional transportation agencies, and regional transportation agencies, until January 1, 
2017, to enter into an unlimited number of comprehensive development lease agreements 
with public and private entities, or consortia of those entities, for certain transportation 
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projects that may charge certain users of those projects tolls and user fees.  SB 4 requires 
that these projects to be primarily designed to achieve improved mobility, improved 
operations or safety, and quantifiable air quality benefits. 
 
SB 4 defines eligible transportation projects to include one or more of the following: 
planning, design, development, finance, construction, reconstruction, rehabilitation, 
improvement, acquisition, lease, operation, or maintenance of highway, public street, rail, 
or related facilities supplemental to existing facilities currently owned and operated by 
the Department or regional transportation agencies. 
 
A major issue for P3 projects that neither the statutes nor this draft guidance addresses is 
the instability and inadequacy of state transportation funding.  We have addressed the 
issue indirectly in the guidance with the proposed criterion that the Commission would 
approve a P3 project and its financial plan only if the Commission finds that the approval 
would not create an undue risk to state transportation revenues for other projects. 
 
This would not be an issue if P3 projects were to rely entirely on toll revenues or public 
funds from other non-state sources.  However, we anticipate that many P3 proposals may 
rely on “availability payments,” payments made over time by a public agency to the 
private operating entity to supplement or replace the collection of tolls.  While this may 
be an appropriate means of project implementation, it does require the availability of the 
public funds.   
 
Availability payments are pre-determined, periodic payments made to a private sector 
partner in exchange for delivering and maintaining the “availability” of an asset.  The 
public agency sets the standards and conditions for the road or asset that must be met in 
order for the private entity to receive the full availability payment. To the extent that the 
road is not made available or the performance is not up to the contractual standard, there 
can be deductions applied to the annual payment made to the private sector party.  

Under current law, availability payments made over time would be an operating expense 
of the Department, subject to annual appropriation by the Legislature and not subject to 
programming and allocation by the Commission.  A Department commitment to 
additional future operating expense would further reduce the availability of already 
inadequate capital funding for State highway maintenance and rehabilitation.  
Availability payments that are in effect the reimbursement of a contracting entity for its 
project capital expenditures would also have the effect of distorting the distribution of 
state capital program funding.  Because availability payments would not be programmed 
by the Commission and would not be subject to STIP county distribution formulas, they 
could also lead directly to the loss of funding for other counties, especially in the absence 
of stable and adequate state transportation funding. 
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The Legislature could amend current law to make P3 availability payments subject to 
county shares, much as the debt service on GARVEE bonds now is.  While this might 
improve long-term equity, it would also introduce a higher level of complexity and 
instability in the STIP process, especially for payments that might extend over a lengthy 
or indefinite period.  The major equity issue would remain as long as overall state 
funding levels are inadequate and unstable. 
 
Attachments: 
 

1. Draft Policy Guidance for Project Authorization under the Design-Build 
Demonstration Program 

2. Draft Policy Guidance for approval of Public Private Partnerships  
3. Public Private Partnerships Project Approval flow chart 
4. Relevant Sections of Senate Bill No. 4 (Cogdill, 2009) 
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DRAFT POLICY GUIDANCE  
PROJECT AUTHORIZATIONS UNDER THE 

DESIGN-BUILD DEMONSTRATION PROGRAM 

 

The Design-Build Demonstration Program was established in Chapter 6.5 (commencing with 
Section 6800) of Part 1 of Division 2 of the Public Contract Code, as added by Chapter 2 of the 
Statutes of 2009 (Senate Bill 4, Second Extraordinary Session).  The purpose of the program is 
described in Section 6800:  “The design-build method of procurement authorized under this 
chapter should be evaluated for the purposes of exploring whether the potential exists for 
reduced project costs, expedited project completion, or design features that are not achievable 
through the traditional design-bid-build method.  A demonstration program will allow for a 
careful examination of the benefits and challenges of design-build contracting on a limited 
number of projects.  This chapter shall not be deemed to provide a preference for the design-
build method over other procurement methodologies.” 

The Design-Build Demonstration Program authorizes use of the design-build method of 
procurement by local transportation entities for up to five projects and by the Department of 
Transportation for up to ten projects, subject to project authorization by the California 
Transportation Commission.  The design-build projects authorized by the Commission for the 
demonstration program shall vary in size, type, and geographical location.  The Commission 
shall also determine whether a transportation entity may award a design-build contract based on 
lowest responsible bid or best value, balancing the number awarded according to each method to 
enable the Commission to determine the costs and benefits of using each method. 

Eligibility for the demonstration program is limited to projects that the Commission has 
programmed for funding from the state transportation improvement program (STIP), from the 
state highway operation and protection program (SHOPP), from the Traffic Congestion Relief 
Program (TCRP), or from one of the programs designated under Proposition 1B of 2006. 

The purpose of this guidance is to set forth the Commission’s policy and expectations for the 
selection of projects for the Design-Build Demonstration Program.  This guidance does not 
address other responsibilities under the program that the Commission will address separately: 

• The Commission shall establish a peer review committee to conduct an evaluation of the 
15 projects selected for design-build procurement. 

• The Commission shall develop guidelines for a standard organizational conflict of 
interest policy for entities entering into design-build contracts authorized under the 
demonstration program. 

• The Commission shall develop a standard form of payment and performance bond. 
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• The Commission shall submit an annual report to the Legislature that includes the 
information provided by the Department and local transportation entities in the annual 
design-build project progress reports submitted pursuant to Public Contract Code 
Section 6811. 

This guidance does not address the statutory responsibilities of the Department and local 
transportation entity under the Design-Build Demonstration Program that are not within the 
purview of the Commission. 

Project Authorization.  The Commission will select and authorize each project for the Design-
Build Demonstration Program through the adoption of a resolution at a regularly scheduled 
Commission meeting.  The Commission will authorize each project with reference to a project 
authorization request submitted by the Department or a local transportation entity. 

The Commission’s design-build authorization will include: 

• The project scope described in the design-build project authorization request. 

• Whether the Department or local transportation entity may award the contract based on 
lowest responsible bid or best value. 

• An expiration date by which the Department or local transportation entity must execute a 
design-build contract. 

Criteria for Commission Approval.  The Commission will authorize a project under the Design-
Build Demonstration Program if it finds that the project: 

• meets the statutory programming requirement for eligibility; 

• is fully funded and a design-build contract will be awarded before January 1, 2014. 

• contributes to the statutory mandate for a balance of the number of transportation entities 
that may use the low bid and best value selection methods; 

• contributes to the statutory mandate that selected projects shall vary in size; and 

• contributes to the statutory mandate that selected projects shall vary in geographical 
location. 

Commission Expectations.  The selection of projects will depend in large part on the project 
requests the Commission receives from the Department and local transportation entities and 
when the Commission receives them.  The Commission expects that it will select the first 
projects on a first-come first-served basis, and that the mandates for balance will become ever-
larger factors as the number of projects authorized approaches the maximums authorized in 
statute.  The Commission’s expectations for project balance include the following: 

• Transportation Entity.  This is firmly mandated.  There will be a maximum of 5 projects 
for local transportation entities and 10 projects for the Department.  The Commission 
may approve a project for a local transportation entity that is on the state highway system 
if the Department approves the local entity’s implementation of the project. 
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• Selection method.  The Commission expects that it will approve 7-8 projects for selection 
by low bid and 7-8 projects for selection by best value. 

• Geographical location.  The Commission expects that it will approve 8-10 projects in the 
South and 5-7 projects in the North, with South and North defined as for the STIP. 

• Project size.  The Commission expects that will approve 3-5 projects with a total design-
build cost estimate under $20 million and 3-5 projects with a total design-build cost 
estimate over $200 million. 

The Commission’s expectations for geographic location and project size are subject to change, 
particularly if adhering to these expectations would preclude the Commission from authorizing 
up to 15 projects that can be constructed by the expiration date of the demonstration program. 

Project Authorization Requests.  The Commission will consider approval of a project for the 
Design-Build Demonstration Program only after the Department or a local transportation entity 
has submitted a project design-build authorization request to the Commission.  The Department 
or local transportation entity may submit a project design-build authorization request at any time, 
either in conjunction with a project allocation request or separately from it.  The Commission 
will usually place a design-build authorization request on its agenda at a meeting at least 60 days 
after the Commission office receives the design-build authorization request. 

The design-build project authorization request will describe the scope of the project, the total 
estimate of project cost, the estimated schedule for project completion, the full funding plan for 
the project, including both state and local funding, and whether the Department or local 
transportation entity proposes to select the contractor using a low bid or best value selection 
method.   
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DRAFT POLICY GUIDANCE 
APPROVAL OF PUBLIC PRIVATE PARTNERSHIP PROJECTS 

1. Section 143 of the California Streets and Highways Code, as amended by Chapter 2 of the 
Statutes of 2009 (Senate Bill 4, Second Extraordinary Session), authorizes the California 
Department of Transportation and regional transportation agencies to enter into comprehensive 
development lease agreements with public or private entities for transportation projects, 
commonly known as public private partnership (P3) agreements.  Section 143 further provides 
that P3 projects and associated lease agreements proposed by the Department or a regional 
transportation agency shall be submitted to the California Transportation Commission, and that 
the Commission shall approve the projects before the Department or regional transportation 
agency begins a public review process leading to the execution of the final lease agreement.  
For Department projects, the Commission shall also certify the Department’s determination of 
the useful life of the project in establishing the lease agreement terms.  Where the Department 
or a regional transportation agency uses a final evaluation of proposals based on qualifications 
and best value to select a contracting private entity, Section 143 mandates that the Commission 
adopt the criteria for making that evaluation. 

The purpose of this guidance is to set forth the Commission’s policy for carrying out its role in 
implementing P3 projects in order to assist and advise the Department, regional transportation 
entities, and private entities that may be contemplating the development of P3 agreements.  
This guidance does not address Department and regional transportation agency P3 project 
procedures that are not within the purview of the Commission.  Consistent with statute, the 
Commission may make exceptions to this policy for a particular project where it finds it 
appropriate and in the public interest to do so. 

2. Preliminary and Full Approval.  The Commission will approve P3 projects in two stages, a 
preliminary approval and a full approval.  A preliminary approval will include approval of the 
criteria that the Department or regional agency will use for a final evaluation of proposals 
based on qualifications and best value.  The full approval will include and apply to: 

• The description of the scope of the transportation project and its boundaries, including 
construction work and the performance of maintenance and operations. 

• For Department projects, a certification of the determination of the useful life of the project 
in establishing the lease agreement terms. 

• The project financial plan, including the allocation of financial risk between public and 
private entities, as described in the project proposal report. 

The Commission will grant both preliminary and full approvals to each P3 project through the 
adoption of a resolution at a regularly scheduled Commission meeting.  Before granting either 
preliminary or full approval to a project, the Commission will conduct a public hearing as a 
scheduled meeting agenda item.  The Commission will grant the preliminary or full approval 
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with reference to a P3 project proposal report submitted by the Department or regional 
transportation agency. 

3. Criteria for Commission Approval.  The Commission will grant preliminary approval to a 
project if it finds that the procedures and criteria to be used to select a contracting entity or 
lessee as described in the project proposal report are clear, consistent with statute, and fair to all 
parties concerned.  The Commission may also make one or more of the other findings below in 
conjunction with a preliminary project approval.  In making a preliminary approval, the 
Commission may also make preliminary findings that are subject to review and updating as the 
P3 project is further developed. 

The Commission will grant full approval to a P3 project if it finds all of the following: 

• That the scope of the project as described in the project proposal report is clear and 
consistent with the requirements of statute. 

• That the project is appropriate for development through a public private partnership, 
consistent with the P3 authorization in statute, and consistent with the public interest. 

• That the Commission’s approval of the project and its financial plan will not create a new 
commitment of state transportation revenues or create an undue risk to state transportation 
revenues committed to other projects.  This does not preclude the commitment of state 
funds as a separate, even simultaneous, action.  For example, the Commission could 
approve an amendment of the state transportation improvement program (STIP) to commit 
new funds to a P3 project, subject to the constraints of STIP funding. 

• That the project, consistent with Section 143(h)(3), is primarily designed to achieve the 
following performance objectives, as evidenced in the project proposal report: 

o Improve mobility by improving travel times or reducing the number of vehicle 
hours of delay in the affected corridor. 

o Improve the operation or safety of the affected corridor. 

o Provide quantifiable air quality benefits for the region in which the project is 
located. 

• That the project, consistent with Section 143(h)(4), addresses a known forecast demand, as 
determined by the Department or regional transportation agency and evidenced in the 
project proposal report. 

4. Preliminary Project Proposal Report.  The Commission will consider preliminary approval of a 
P3 project only when the Department or regional transportation agency has prepared and 
submitted a preliminary project proposal report to the Commission.  At a minimum, the 
preliminary project proposal report should include: 

• The description of the scope of the transportation project and its boundaries, including 
construction work and the performance of maintenance and operations. 

• The basis of the Department or regional transportation agency for finding that it would be 
in the public interest to implement the project through a public private partnership 
agreement. 
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• The project procurement documentation (e.g., request for proposal) that the Department or 
regional transportation agency may use in the solicitation or selection of the contracting 
entity or lessee.  Where the Department or regional transportation agency will make a final 
evaluation of proposals based on qualifications and best value, the project proposal report 
will include the criteria for making that evaluation. 

The report may also include any of the elements described in section 5 for the full project 
proposal report in either draft or final form, as the Department or agency finds appropriate to 
the stage of the development of the project.  The Commission will usually place a project on its 
agenda for preliminary approval when the Commission office receives the preliminary project 
proposal report at least 30 days prior to the meeting. 

5. Project Proposal Report for Full Project Approval.  The Commission will consider full approval 
of a P3 project only when the Department or regional transportation agency has negotiated and 
developed the terms of a draft lease agreement and has prepared and submitted a full project 
proposal report to the Commission.  After the Commission has granted this full approval, the 
Department or agency may conduct its public hearing to receive comment on the lease 
agreement and execute the lease final agreement.  The Commission will usually place a project 
on its agenda for full approval when the Commission office receives the project proposal report 
at least 60 days prior to the meeting. 

 The project proposal report requesting full P3 project approval will include or refer to the 
following: 

• The description of the scope of the transportation project and its boundaries, including 
construction work and the performance of maintenance and operations. 

• The basis of the Department or regional transportation entity for finding that it would be in 
the public interest to implement the project through a public private partnership agreement. 

• The proposed lease agreement associated with the project. 

• For a Department project, the Department’s determination of the useful life of the project in 
establishing the lease agreement terms, including the basis used in making that 
determination. 

• The project financial plan, including the allocation of risk between pubic and private 
entities.  The financial plan will include: 

o forecasts of revenue from tolls and user fees, as determined by the Department or 
regional transportation agency; 

o commitments of state or local revenues to the project (including capital, operating, 
maintenance, and debt service) or to any neighboring or ancillary projects necessary 
or desirable for full implementation of the project; 

o the alternative source of project revenue should revenues from tolls and user fees 
fail to meet projections or otherwise be insufficient to meet project costs; and 

o public financial responsibility for meeting project costs (including costs for 
operations, maintenance, and debt service) in case of default by the contracting 
entity or lessee. 
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• The Department or regional agency’s estimate, with supporting documentation, of the 
extent to which the project will be designed to achieve each of the following performance 
objectives: 

o improve mobility by improving travel times or reducing the number of vehicle hours 
of delay in the affected corridor; 

o improve the operation or safety of the affected corridor; and 

o provide quantifiable air quality benefits for the region in which the project is 
located. 

• The forecast travel demand, as determined by the Department or regional transportation 
agency, with supporting documentation. 

6. Project Changes after Commission Approval.  The lease agreement executed by the 
Department or regional transportation agency is to be consistent with the project approved by 
the Commission.  Where there is a material change in a project after the Commission project 
approval and prior to the execution of the lease agreement, the Department or agency will 
submit to the Commission a supplement to the project proposal report, setting forth a 
description of the change and the reasons for it.  The Commission will approve the supplement 
if it finds that the project remains consistent with the findings set forth in section 3 of this 
guidance.  The Commission will place a proposed project supplement on its agenda when the 
Commission office receives the supplement report at least 30 days prior to the meeting. 



BTH Secretary or Chairperson of Senate or 
Assembly fiscal committees or policy committees 
may provide any comments about the proposed 

agreement within the 60-day period prior to 
execution of the final agreement.  

Caltrans and/or regional transportation agencies (RTA) may solicit proposals, accept unsolicited proposals, negotiate, and enter into 
comprehensive development lease agreements with public or private entities, or consortia thereof, for transportation projects

At least 60 days prior to executing the final 
lease agreement, Caltrans or RTA submits 
comments made during hearing with the 
lease agreement to Legislature and PIAC

Caltrans or RTA considers comments made by 
BTH and Legislature prior to executing a final 
lease agreement, but retains the discretion for 

executing the final lease agreement.

Public-Private Partnerships SB X2 4 (Cogdill, 2009)

Caltrans or RTA submits 
RFP and supporting 

documentation to CTC  

Caltrans or RTA 
evaluates and selects preferred 

proposal and develops and negotiates  
terms of draft lease agreement
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Caltrans or RTA screens projects for P3 
appropriateness and develops RFP and 

supporting documentation 

Caltrans or RTA conducts at least one 
public hearing at a location at or near the 
proposed facility for purposes of receiving 
public comment on the lease agreement

CTC grants preliminary project 
approval and adopts qualifications 

and best value evaluation and 
selection criteria 

Caltrans or RTA submits 
project and associated lease 

agreement to CTC

CTC grants full project approval 
and  authorizes Caltrans or RTA 
to  proceed with  execution of 

final lease agreement

Caltrans or RTA executes final 
lease agreement

Agreements must be executed 
before January 1, 2017

Caltrans or RTA 
releases RFP

CTC approves project 
material changes

Caltrans or RTA submits 
material changes made to 
project and terms of lease 

agreement to CTC

 

 
 












































