State of California Business, Transportation and Housing Agency
DEPARTMENT OF TRANSPORTATION

Memorandum

To: CHAIR AND COMMISSIONERS cTc Meeting: ~ April 15-16, 2009
Reference No.: 2.43..(2)
Action Item
From: CINDY McKIM Prepared by: Bimla G. Rhinehart
Chief Financial Officer Chief

Division of Right of Way and
Land Surveys

subjec: RESOLUTION OF NECESSITY - APPEARANCE

RECOMMENDATION:

The California Department of Transportation (Department) recommends the California
Transportation Commission (Commission) adopt Resolution of Necessity (Resolution) C-20101
summarized on the following page.

ISSUE:

Prior to initiating Eminent Domain proceedings to acquire needed right of way for a programmed
project, the Commission must first adopt a resolution, stipulating specific findings identified under
Section 1245.230 of the Code of Civil Procedure, which are:

1. The public interest and necessity require the proposed project.

2. The proposed project is planned and located in a manner that will be most
compatible with the greatest public good and the least private injury.

3. This property is necessary for the proposed project.

4. An offer to acquire the property in compliance with Government Code Section
7267.2 has been made to the owner of record.

In this case, the property owner is contesting the Resolution and has requested a written appearance
before the Commission to challenge the outstanding issues. At the request of the property owner,
objections to the Resolution have been submitted in writing in lieu of a personal appearance before
the Commission. The owner’s objections are included as Attachment A. The Department’s
responses to the owner’s objections are contained in Attachment B.

BACKGROUND:

Discussions have taken place with the owner, who has been offered the full amount of the
Department's appraisal and, where applicable, advised of any relocation assistance benefits to which
the owner may subsequently be entitled. Adoption of the Resolution will not interrupt the
Department’s efforts to secure an equitable settlement. In accordance with statutory requirements,
the owner has been noticed that the Department is requesting the Resolution at the April 15-16, 2009
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Commission meeting. Adoption will assist the Department in the continuation of the orderly
sequence of events required to meet construction schedules.

C-20101 - Joseph Paez, Jr.

11-SD-905-PM 8.5 - Parcel 33278-1, 2, 3, 4, 5 - EA 091829.

Right of Way Certification Date: 10/20/08; Ready To List Date: 10/20/08. Freeway - construct
new freeway. Authorizes condemnation of permanent easements for public road, slope and utility
easements. The easements are to be conveyed to the City of San Diego, San Diego Gas & Electric,
and Otay Water District.

APN 646-100-72.

Attachments:
Attachment A - Owners Written Objections dated March 9, 2009
Attachment B - Department response dated March 19, 2009
Attachment C - Fact Sheet
Exhibits A, B and C - Maps
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LAW OFFICES OF ROBERT M. MILLER, APA

40 « West “A” Street, Suite 1720
San Diego, California 92101
Telephone (619) 239-2611

- Facsimile (619)-239-4269
noem@robertmillerlaw.com
¢ O ¢
March 9, 2009

) : VIA FEDERAL EXPRESS
Executive Director '

California Transportation Commission
1120 “N” Street, Rm 2221

- Mail Stop 52 »
Sacramento, CA 95814

Re:  Objection to Resolutmn of Necessity to Acquire by Eminent Domam the Real
' Property and Improvemelus known as APN 646 100-72 :
- RE:  11-SD-905 |

KP/PM 8.5/13.6

EA 091829 .
- R/W 33278-1,2,3,4,5

To whom it may concern:

This office represents J oswh Paez, Jr. whose property is affected by the acquisition
for the above referenced project. We are advised that the California Transportation
Commission intends to hold a public hearing on 4/15 - 16/09, to consider passage of a
Resolution of Necessity to condemn our client’s propel‘y for the above-referenced project.

" Our client objects to the passage of this Resolution of Necessity. We’lodge the
following objections concerning the matters addressed in California Code of Civil

Procedures Sections 1240 OlO et seg

-The reqmremems of California Code of Civil Procedure Secuon 1240 030 have not
been met, specifically:

(A)  the public interest and necessity do not require the project;

(B)  the project is not planned or located in a manner that will be most

|
|
| ATTACHMENT A



compatible with the greatest public good and least private injury; and -
(C) -the property sought to be acquired is not necessary for the project.

In addition, we object on the following grounds: prior to this scheduled hearing, the
Commission has made a predetermination to proceed with the project, regardless of the
record considered at the hearing, the offer to acquire did not include compensation for all
property interests taken or damaged; the environmental processing was not accomplished
according to law; and notice of this hearing was inadequate.

- We request that this objection be placed in the record in'connection with this matter,
whether or not we attend the hearing.

- Very truly yours,

LAW OFFICES OF ROBERTM. MILLER, APC _

M o/ @W

/ Robert M. Mﬂler
Attorney at Law

RMM/sla
-cc: Joseph Paez, Jr.
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STATE OF CALIFORNIA— BUSINESS, TRANSPORTATION AND HOUSING AGENCY

DEPARTMENT OF TRANSPORTATION
4050 TAYL.OR STREET
- SAN DIEGO, CA 92110

PHONE (619) 688-6915

ARNOLD SCHWARZENEGGER. Governor

FAX (619) 688-2569 Flex: your power!
' . Be energy efficient!
March 19, 2009
Law Offices of Robert M. Millef, APC _ I—]IGHW AY R/'W MATTERS
401 West “A” Street, Suite 1720 - ~ Appearance
San Diego, CA 92101 - o 11-SD-905-PM 13.6 - -
' g ' E.A.: 091829

Parcel: 33278-1,2,3,4,5 .
Grantor: J oseph Paez, Jr.

' Deaer Mlller

Joseph Paez, Jr.

| #

' ThlS letter is in response to your Jetter dated March 9, 2009, addressed to the Executlve D]l'GCtOI‘ of
the California Transportation Commission (Commission). In-your Jetter you addressed concerns
and objections to the proposed action on several grounds regarding Parcel 33278-1,2,3 4, 5, North
of Airway Road between Cactus Road and Bntanma Boulevard in the city of San Diego, o wned by

Per discussion with your ofﬁce your letter will be submltted to the Commission in heu of a

-personal appearance and W111 be made part of the official record

The subj ect of the amount of compensation for your client’s property is not an issue forthe
‘Commission and will not be considered by them. The California Department of Transportation’s’
(Department) acquisition agent will continue to be available to you and your client to discuss
project related issues and compensation in efforts to negotlate a settlement by contract.

‘The followmg is the Department’s response to the concerns and objectmns that appeared in your :

letter to the Commission.

Owner:

The Commission has made a predetermination to proceed with the pro;ect regardless of the

 record considered at the hearing.

Department:

~ . "The Commission is open to considering all des1gn issues and concerns relatmg to public interest,
whether it’s compatible with the greatest public good and least private injury, and whether the .

property sought is necessary for the project.

Owner:

“Caltrans improves mobility across California”

The offer to acquire did not include compensatlon for all property | mterests taken or damaged
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Law Offices of Robert M. Miller, APC
.Date March 19, 2009

Page 2 of 2

Department: .
A written offer for the full amount of the Department’s approved appraisal was made on
September 22, 2008 in full comphance Wlth Government Code Section 7267.2.

Ovner: A - : , ’ IR L
* The environmental process was not accomplished according to law. '

Department

. The Department has completed studies, reports, documentation, and mitigation as requlred by

law. The Environmental Document was completed and approved on July 23, 2004. The
California Environmental Quality Act (CEQA) document was approved on-July 23, 2004. The
National Environmental Policy Act (NEPA) document was approved on July 23; 2004. Federal
Highway Administration has reviewed and concurred with.the study. NEPA and CEQA

. documents were re-evaluated on June 22, 2006 and August 28, 2007. The Department i is
constrained to abide by the Envn'onmental Document in the performance of its construction

- activities for this project.

- Owner:
Notlce of the hearmg was madequate

Department

‘Code of Civil Procedures (CCP) Section 1245 235 addresses the adoptlon ofa Resolutlon of Necess1ty
by a governing body of a public entity. It requires that each person whose name appears on the last
equalized county assessment roll and whose property is to be acqulred by eminent domain, receive a’
Notice of Intent letter by First Class mail at least fifteen days prior to said meeting of the intent of the
governing body to adopt the resolution, and the right of each person to appear and be heard. CCP 1013 -
~addresses the procedure of service by mail, Express Maul or fac51mlle CCP 1245.235 and CCP 1013
mailing requlrements were met. :

* The Notice of Intent was mailed on February 23 2009 for the Apnl 15,2009 Commissien heanng
Change of location letter was mailed on March 19, 2009. The Department clearly exceeded the
statutory requirements.

If you have any quéstions, j;fou can reach Lena Young at (619) 688-3349.

Sincerely, -

,.I

JANET SCHAFFER.
Deputy District Director

,,_,RightdofWay,dd,,,,,,,,,,,,f,, e e
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Resolution of Necessity Appearance Fact Sheet

PROJECT DATA

Location:

Limits:

Cost:

Funding Sources:

Number of Lanes:

Proposed
Major Features:

Traffic:

PARCEL DATA

Property Owner:

Parcel Location:

Present Use:

Area of Property:

Area Required:

11-SD-905-PM R8.6/R11.6
Expenditure Authorization 091829

State Route (SR) 905 in San Diego County

In San Diego County in San Diego on SR 905 from 0.4 mile east of Cactus
Road to 0.2 mile west of the Mexico Border.

Programmed capital construction cost: $76,580,000
Current capital right of way cost estimate: $221,000,000

State: STIP-1IP, STIP-RIP, TCRP, Prop 1B

Federal: SAFETEA-LU (BIP), TEA-21-CBI; TEA-21-DEMO, DEMO-
115, DEMO-330, STP-117,

Local: City of San Diego

Existing: six-lane city arterial with at-grade intersections
Proposed: six-lane freeway

Structures: Britannia Boulevard, La Media Road, and Airway Road

Existing (year 2004): 45-55,000 Average Annual Daily Traffic (AADT)
Proposed (year 2025): 130-154,000 AADT

Joseph Paez, Jr.

North of Airway Road between Cactus Road and Britannia Boulevard in
the city of San Diego.
Assessor’s Parcel Number 646-100-72

Vacant Land

38.82 acres

Parcel 33278-1 = 727 square feet in public road easement
Parcel 33278-2 = 7 square feet in public road easement
Parcel 33278-3 = 362 square feet in public road easement
Parcel 33278-4 = 22,021 square feet in slope easement
Parcel 33278-5 = 74 square feet in utility easement
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