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RESOLUTION OF NECESSITY

The Department of Transportation recommends the California Transportation Commission adopt Resolution of
Necessary C-18438.  The summary below identifies the location of and designates the nature of the property
rights covered by the Resolution of Necessity.  In accordance with statutory requirements, the owners have
been advised that the Department of Transportation is requesting a resolution at this time.  Adoption of
Resolution of Necessary C-18438 will assist the Department in the continuation of the orderly sequence of
events required to meet construction schedules.

C-18438 – EJM Development Company
07-Ven-101-KP 37.5 – Parcel 76739 – EA 060739 (Freeway) Authorizes condemnation of a permanent
easement for slope purposes, located in the city of San Buenaventura at Johnson Drive and 101 Freeway.
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To: CHAIR AND MEMBERS Date: February 15, 2002
California Transportation Commission

File: 7-VEN-101
DIANE C. EIDAM EA: 060739
Executive Director Parcel: 76739
California Transportation Commission Grantor: EJM

From: DEPARTMENT OF TRANSPORTATION

Subject:  Department Response to EJM Development Submission to the Commission

The Department has received a copy of the letter from Graham Vaage & Cisneros
regarding the EJM Development Co. Resolution of Necessity dated February 11, 2002.

The Resolution of Necessity (RON) for this property includes a 1,298 square feet slope
easement of the 89,243 square feet Parcel 76739 or approximately 1.4 percent of the
overall property.

The Department would like to take this opportunity to address the issues raised by the
property owner’s representatives.  The property owner’s issues have been restated in
italics with the Department’s response following.

1. The proposed design for the project which the Department has submitted to the Owner
and our office for review leaves vital questions unresolved, including the location of
the Continuous Deflection System (CDS) unit and its effect on the Owner’s parking lot
surface drainage which flows into the location of the proposed CDS unit.  The Owner
has repeatedly requested but has not received written confirmation from the
Department  that the surface drainage from the Owner’s property will not be impaired
by the project.

Department’s response:  The Department has designed the CDS in accordance with
the stormwater mitigation plan agreed to by the California Regional Water Quality
Control Board.  The CDS unit is used to clean stormwater runoff prior to discharge
into the river.  The CDS unit was originally designed with a rating of 150 cfs to handle
all anticipated stormwater volumes but was redesigned to accommodate 190 cfs at the
request of EJM Development.  The Department provided the Owner’s attorney with
hydrology and hydraulic data on December 3, 2001.
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2. A portion of the property which the Department seeks to acquire is governed by a
Master Plan of development of the City of Ventura, as well as by CC&R’s which
incorporate and enforce the terms of the Master Plan.  Any proposed development or
alteration to the affected property, including that associated with the Department’s
project, and the encroachment into the protected landscape set-aside area which area
is an express condition both of the CC&R’s and the Master Plan, requires written
approval by the City of Ventura so as to protect the loss of the Owner’s commercial
subdivision entitlements.  Failure to obtain the City’s approval will subject the Owner
to loss of previously approved entitlements, thus resulting in years of effort and tens of
thousands of dollars in past and future costs and expenses.  Even though repeatedly
requested by the Owner to do so, the Department has not sought or obtained written
confirmation from the City of Ventura that the subject project, as designed, will not
interfere with, harm, damage or eliminate the Owner’s previously approved
subdivision entitlements.

The Failure of the Department to satisfy this issue directly relates to the issue of the
defective RON in that it fails to satisfy the issue of eliminating the private injury from
the project, when it has the power to do so by obtaining the approval of the City of
Ventura, so that the proposed project will not cause loss, harm, or damage to the
Owner’s preexisting commercial subdivision entitlements.

One function of a properly-designed public project is to ensure that both onsite and
offsite damages to private property are minimized.  The Department has both the
power and the authority to obtain confirmation from the City that the project will not
result in damage or harm or loss of preexisting commercial subdivision entitlements
of the Owner, but it refuses to so act, which refusal is contrary to the interests of the
State and exposes both the State and the Owner to needless damages which could be
easily prevented by appropriate action by the Department in advance of construction
of the project.

Department’s response:  The Department has designed the project with the most
public good and the least private harm.  The original project proposed the relocation
of an existing open culvert onto the EJM Development property.  As the Owner
brought forward issues regarding development of the property and the need to provide
a landscape buffer in accordance with the property CC&R’s, the Department
redesigned the drainage as a closed box culvert under the new off-ramp to eliminate
the fee acquisition.  The redesign requires only a 1,298 square feet slope easement
which does not preclude the Owner’s requirement to landscape in accordance with the
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CC&R’s.  In addition, it is not the role of the Department nor it’s responsibility to
pursue permits on behalf of private entities.  The City of Ventura supports this project
and has partnered with the Department to provide additional improvements on the
local streets beyond the interchanges.

3. A further objection to the RON is the planned location of a large gas utility line on the
subject property, whereas the proper design and construction of the proposed project
could confine the location of the gas line to public property, obviating any necessity of
taking private property.  In addition, the proposed taking of the subject property has
not been identified as a necessary public use, which is contemplated by this project or
by the proposed RON.

Department’s response:  The gas utility line is being relocated from the State’s right of
way to an easement that has been reserved by the City of Ventura for all such utility
relocations.  The Resolution from the City of San Buenaventura transferring the
easement rights to the State is attached for reference.

BRENT FELKER
Chief Engineer

c: AGraham, BParis, WLewis, LFong, VRhinehart, LStaley
bc: CHanson, LUne, ELewis, KGayle
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