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SMITH, CURRIE & HANCOCK LLP
ATTORNEYS AT LAW

A LRITED LIARUITY FARTND RS [T TTIAT INGLUDIIS FAUFLATLN AL CORPORATIONS

Reply To:
Tulephone: (RN AI2-6946 Emest C, Browmn Cell; (415 317-170R
Uiachmile: (415) 276-1754 Auomey at Law cchrown(@smithoueric.com
244 Californin Streer
Suite 500

Son Frapeisco CA 94111

November 21, 2013

Mr. John McMillan

Deputy Division Chiet
Division of Engineering
Office Engineer, MS 43

1727 30th Street

P.O. Box 16804
Sacramento, CA 95816-8041
Phone:  {916)227-6299
Facsimile: (916) 2276282

Via: Facsimile and E-mail

Re: Contract No. 12-0F96E4 - Construction on State Highway in Orange County from 0.4
mile north of Camino De Estrella Overcrossing to 0.2 mile south of San Juan Creek Road

Undercrossing

Subject: Flatiron West, inc.’s Request that the California Department of Transportation
Accept its Bid on Contract #12-0F96E4

Dear Mr. McMillan:

On behalf of Flatiron, T am submitting this letter regarding Contract No. 12-0F96E4 (the
“Contract”). Flatiron maintains that they are the low, responsible, responsive bidder for the
Contract as detailed in letters Flatiron sent the Department on November 4, 5, 12 and 15, 2013,
Ftatiron hereby requests again that the Department reconsider and reverse its November 13, 2013
dectsion and award the Contract to Flatiron.

A maijor reason for this concern is the fact the Department has recently determined this exact issue
— tn favor of the low, responsible bidder. The bids for Contract No. 03-3F0304 were opened on
February 27, 2013 (the “Sierra Project””). After opening those bids, the Department found that
Sierra Nevada Construction (“Sierra™) was the low, responsible, responsive bidder even through
Sierra added a new subcontractor and scope of work to the Subcontractor List form afier the bids

had been opened. The Department found the bid-day Subcontractor List was the controlling
document. '

The order of bid prices from lowest to highest on bid day was as follows: Sierra, Granite
Construction Company (“Granite™), and then Teichert Construction.
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Mr. John McMilian
November 21, 2013
Pape 2

Sierra listed the following subcontractors in this order on its day-of-bid Subcontractor List:

» Gerco Contractors

» Par Electrical Cont, Inc.
Midstate Barrier

= ABSL Consiruction

=« Construction Area Signs

« Penhall Co.

Sierra then revised fts Subcontractor List and submitted it the next day, listing:

=  ABSL

« Construction Area Signs

»  Gerco Contractors, Inc

= Midstate Barier, Inc

+ PAR EBlectrical Contractors, Inc.
Penhall Company
Weclls Sweeping

Sierra added Wells Sweeping to their subsequently submittcd Subcontractor List with “Sweeping™
as their scope of work,

T have attached the following Sierra Project-related documentation:

3/19/13 — Granite protested Sierra’s bid regarding their DBE commitment valucs.

3/20/13 — The Department deemed Granite non-responsive for adding “Mcesage Boards”
to S.T. Rhoades on their 24-hour Subcontractor List even though 8.T. Rhoades
was listed on their day-of-bid submittal. '

4/25/13 — The Department responded to Granite’s protest stating that their protest lacked
merit.

4/29/13 — The Department awarded to Sierra.

The Department conducted a thorough review of Sierra’s bid and found it responsive. When it
did so, the Department recognized that the addition of a new subcontractor and scope of work did

not render the Sierra bid non-respongsive.

In conclusion, Flatiron respectfully requesss that the Department follow the long established
precedent reflected in the Sierra Project and agree that Flatiron’s bid was responsive.

It is not appropriate for the Department to take contradictory positions on separate projects.
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Flatiron is the low, responsible, responsive bidder and should be awarded this Projectl.

Please contact me if you have any gquestions,

Partner
Smith Currie & Hancock LLP

Enclosures
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FROM

DEPARTMENT OF TRANSPORTATION

DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43

1727 30* STREET

P. 0. BOX 168041 Fla yowr power/!
Be enerpy efiami!

SACRAMENTO, CA 95516-8041
PHONE (916) 2276280

FAX (916)227-6282

TTY 711

March 20, 2013 Facsimile: (837) 7684021

Chris Burke, Chicf Estrmator 03-3F0304
Granitc Construction Coropany 03-Nev-80-R12.3/13.3
P.O. Box 50082 B.O 02/27/2013

Waronville, CA 95077-50€5

Dezar Mr. Burke:

The Department of Transportation (Caltrans) recerved 2 bid suhmitted by Gramite Construction,
Company (Grante) for Contract No. 03-3F0304 o February 27, 2013. By thus letter, Caltrans
potifics Granite {hat its bid 12 nonresponsive because it reviged column 4 on the Subcontractor List

form.

The Subcontractor List form states in part, *...Complete columns 1 and 4 and submit with the bid.
Complete columps 2 and 3 and submut with the bid o fax to (916) 227-6282 withm 24 hours after the
bid opening. Failure to provide complete nformation in calumns 1 throuph 4 within the tme apecafied
will result in & nonrzaponatve bid.”

On the original submitted Subcontractor List, Granite 1dentified bid item 14, Street Sweeping to be
performed by S.T. Rucades Constructor, Inc. However, om the second submitted Contractor Last
submitted om Fehruary 27, 2013, bid item 5, Portable Changeable Message Sign (LS) was added to
columns 2 and 4 as additional work to be perfurmed by S.T. Rhoades. ;

Based o the above, Cahtrans will proceed to 2ward the confract to the lowest responsible bidder,

Y gur attention is directed to Section 3-1.04 of the Amendments to the 2010 Standard Specifications.
Caltrans 15 not obligated to offcr a0 extension of the award penod for 2 nonrespongive bid, Should you
wigh © extend your bid while resolving 2 nonresponsive finding, you moust send your request to the
Office Engineer uo later thag 4:00 p.m., two business days priar to the expiration of your bid

)f you have any questions, pleasc contact Mulissa Smitk, Contract Awards Branch Chuef, at (916)
227-6228.

,}O\hNCXM:MILLAN
e
Deputy Divigian Chief
Office Enginecr
Division of Engineenng Services
Enclosures

“Calrans improves moblisy across Collfornio ™
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DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SER VICHS }
OFFICE ENGINEER, MS 43
1727 30" STREET
P. 0. BOX 168041 Flex yowur powsr!
Be onenpy officsou]

SACRAMENTO, CA 93816-804]
PHONE (916) 2276300
PAX (816) 2276282

TTY 711
April 25, 2013 Facgimile: (831) 7684021
Chris Burke, Chief Estimaror 03-3F0304
Gramitz Constructron Conmpany 06-Tal-216-1.972.9
P.O. Box 50085 B.O. 022772013

Fresno, CA 93706

Dear Mr. Burke:

The Department of Transportation (Caltrans) reccived the attached letter dated

March 19, 2013 from Gravitc Construction Compemy (Granite) protesting Sicrra Nevada
Construction'’s (Sicrra Nevads) bid  The protest alleges thae Siers Nevads failed ro mect the
Disadvantaged Businoss Entctprise (DBE) poal of 8 percent

Caltrans conducted s review of the protest and fonnd that Sicora Nevada did ez the siated DBE
goal for the conlract ‘

Based an the above, Caltrans finds Grauite's protest Lacks merit and will proceed to award the
contract (o the Jowest responsible bidder provided that all requirements are mrt.

If you have any questions, please comract Mulisss Smith, Contract Awards Branch Manager,
at (916) 227-6228.

Sincerely,

_JOHN T, McMILLAN
Deputy Division Chief
Office Enginoer
Divisioo of Enginesring Services

Atachment

“Calmams lopronacs moblly acram Collforais™
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- Awarded Search Results

1 records found (Search again)

Contract Number: 03-3F0304

Bid Opening Date: 2013-02-27

Advertising Date: 2013-01-14

Award Date: 2013-04-29

Contractor: STERRA NEVADA CONSTRUCTION INC

Phone number: (775)355-0420

Bid Amount: $1,276,007.00

Project Location: 03-Nev-80-R12.3/13.3

Type of Work: Pave Median; Install Concrete Median Barrier & Sign Truss Structure.
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RELzIvey LLLVL S A AV TR PO A L

FROM (THUINOY 21 2013 2:09/ST. 12:06/No. 6852052054 P 1

SMITH, CURRIE & HANCOCK, LLP

244 Calilomia Street

Suirc 500

San Francisco, CA ML
Phone:  (415) 2490850
Fax; (415)276-1754

To: John McMillan From: Kristy Panchal
Deputy Division Chief
Division of Engineering
Fax: (916) 2276282 Pages: 11 (inciuding cover sheet)
Phone:  (300) 832-6946 Date:  November 21, 2013
Re: Contract No. 12-0F96E4

Ourgent [ PorReview [ Please Commont []Please Reply [ Pleass Recycle

Regards,

Kristy Panchal

The information contulned in this facsimile message Is lntended ouly for the uae of the Individual or enrity named above snd D priviieped and
confidential. Amy désscmination, disirbuticn or copy of this commrunication other Than to the persow o cntity named above I strictly prohibited, If
you kuve recrived this communicadon in crror, pleast immediatdy notity us by iciephone and return the original message (amd any copics) to the

sender ramed above. Thuok you



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11

