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GENERAL AND ENGINEERING CONTRACTORS

June 24, 2015 Sent via facsimile: (916) 227-6282 and
e-mail: John.McMillan@dot.ca.gov

John C. McMillan, Deputy Division Chief

Office Engineer

California Dept. of Transportation

P.O. Box 168041, MS-43

Sacramento, CA 95816-8041

Re: Contract 11-288814: Rte. 11/125/905 Separation; Fed'l Aid Project ACCBI-Xo73(111)N
Responsiveness of Coffman Specialties, Inc.’s Bid

Dear Mr. McMillan,

This letter was prompted by a telephone call from the Department of Transportation (“Caltrans™)
Office Engineer informing Coffman Specialties, Inc. (Coffman) concerning Coffman’s
subcontractor percentages information (for the listed Subcontractors) that was timely submitted
within 24 hours after bid opening for Contract 11-288814 (the “Contract”). The Office Engineer’s
representative said the percentages were due at bid opening. Yet, in a subsequent telephone
conversation, Kathy of Caltrans’ Office Engineer informed Coffman that no determination of
nonresponsive was made, and none would be without a letter informing Coffman of such a
determination. To date, Caltrans has not made such a determination. Coffman respectfully submits
this letter to confirm Coffman’s bid was responsive, because the bid documents allowed submission
of percentages up to 24 hours after bid opening,

The Towest bid (submitted by Flatiron West) contained etrors and omissions—as pointed out in
Flatiron’s letter to the State and expounded upon in Coffman’s letter submitted under separate
cover—thus, Coffman was the lowest responsive bidder.

Public Contract Code § 4104 of the Subletting and Subcontracting Fair Practices Act (§ 4100, et
seq.) requires listing subcontractors whose work exceeds one-half of 1 percent of the prime
contractor’s total bid (or §10,000, whichever is greater). Inclusion in bids of the percentages of Bid
Jtem work to be performed by the listed subcontractors is not statutorily mandated, but Caltrans
requests it. For the past several years, the State has permitted bidders to submit percentages of
subcontracted work any time from bid-opening up to 24 hours thereafter. Such was the case—or
appeared to be the casc—on the bid for this Contract.

Nowhere do the bid documents for Contract 11-288814 expressly instruct bidders to submit
subcontractors’ percentages at the time of bid opening; nor do they inform bidders that failure to
submit percentages at bid opening will result in a nonresponsive bid. No mention is made of the
change from allowing submission of percentages 24 hours after bid opening to requiring them at bid
opening. In fact, the opposite is true. The documents tell bidders to submit Subcontractor Lists at
the time of bid, as they have always done, and they specifically direct bidders (more than once) to
Caltrans’ Bidders' Exchange website and Electronic Bidding Gwide.

M
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John C. McMillan, Deputy Division Chief
California Dept. of Transportation

June 24, 2015

Page 2 of 3

The Notice to Bidders in the bid documeats says:

“For more information refer to the Electronic Bidding Guide at the Bidders’
Exchange web site.” (Nofice fo Bidders and Special Provisions, pg. 1.)

The face of the Notice to Bidders and Special Provisions designates this Contract an “Electronic
Bidding Contract.” Revised Standard Specification § 2-1.33B “Electronic Bids” (applicable to this
Contract) directs bidders as follows:

“For an electronic bid, complete and submit and submit the electronic portion of the
Bid book under the Electronic Bidding Guide at the Bidders’ Exchange website
and submit the paper forms as specified for a paper bid.” (Emphasis added.)

A page on the Bidders’ Exchange website entitled “Electronic Bidding Training Materials” (see
Attachment 1 hereto) includes a topic called “How fo complete an electronic bid file” that, when
clicked, leads one to a Power Point manual of the same title. (Sec Attachment 2 hereto.)

The Electronic Bidding Guide called “How to complete an electronic bid file” (that is specified in
the bid documents and referenced by Caltrans’ Office Engineer’s manual and website) says very
plainly:

“Bid item numbers, and percentages may be completed as well. They can also
be printed and submitted within 24 hours after bid opening.” (Sec Attachment 2
hereto at pg. entitled “Subcontractor List Folder™.)

Another link to “How to complete an electronic bid file” exists on Caltrans’ website entitled
“Frequently Asked Questions about Electronic Bidding [in a question and answer vignette, the
query is “Is there a guide for electronic bidding?” and the answer is “Training matcrials, including
an electronic bidding guide are available at Caltrans Office Engineer Electronic Bidding website
here.” (“Here” links the bidder to the Power Point manual.) (See Attachment 3 hereto.)

Caltrans’ Bidder's Exchange web page (see Attachment 4) includes a link to “New! Electronic
Bidding” that leads to a page containing another link called “oe frainingmaterials (last modified
29-Apr-2015” (see Attachment 4, second page) which, when clicked, leads to the “How fo complefe
an electronic bid file” manual that expressly allows submission of subcontractor percentages up 10
24 hours after bid opening.

Yet another webpage (http://www.dot.ca. gov/hq/cscfoc/electrorﬁc_bidding/elcctronic_bidding.html)
called “Electronic Bidding” (Attachment 5) contains = link under the heading “Electronic bidding
addenda” to “Electronic Bidding Training Materials” and “How to complete an elecironic bid file.”
The page also links to the information under the heading “Electronic Bidding Training Matenials
Websitc,” and the heading “Electronic Bidding F.A.Q. page,” and the heading “Subcontractor List”
that leads to the Subcontractor List form which expressly says “The Bidder must submit within 24
hours of the bid opening, the bid item numbers with percentages of the portion of work
subcontracted.” (See Attachment S, third page.)
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More links to the permissive 24 hour submittal language exist in Caltrans’ web pages, guidelines,
and bidder information but are not mentioned here. All of the websites discussed existed at the time
of the bid.

The Bid Documents not only lacked any affirmative statement that subcontractors’ work
percentages in the Subcontractor List must be submitted at bid opening, more jmportantly, the Bid
Documents, by incorporating the websites and online manuals, affirmatively allowed for submission
of percentages any time after bid opening up to 24 hours later. Coffman tinely submitted its
subcontractors’ percentages for the Subcontractor List within 24 hours after bid opening. Caltrans

therefore is obligated 1o accept and consider said percentages as 2 responsive part of Coffman’s bid.

Caltrans’ representative told Coffman that the bid called for submission of subcontractors’ work
percentages at bid opening. Coffman does not read that in the Bid Documents. Instead, they quite
clearly allowed for submission of percentages after bid-opening. However, if Caltrans’ stated
position has any validity, then at best, the documents are “ambiguous™; and any ambiguity in the
Bid Documents must be construed against the public agency who created the ambiguity, nof against
the contractors who thought the terms were clear in allowing 24 hour submittals. (See Civil Code §
1654 [contract construed against party causing the uncertainty]; and Weeshoff Constr. Co. v. Los
Angeles County Flood Control Dist. (1979) 88 Cal.App.3d 579, 587-588 [written contract is
construed against the drafter].)

Caltrans is required to administer the competitive bidding process in a fair and equitable fashion in
strict accordance with Part 2 of the Public Contract Code and Chapter 1 of Title 23 of the United
States Code (for federal aid projects such as this one), and must award contracts to the lowest
responsible bidder. (Pub. Cont. Code § 10180) And it is well-established that where public contracts
are required to be let through competitive bidding, the proposals and specifications inviting such
bids must be sufficiently detailed, definite and precise 50 as to provide a basis for full and fair
competitive bidding upon 2 common standard and must be free of any restrictions tending to stifle
competition. (See Baldwin-Lima-Hamilton Corp. v. Superior Court In & For City & Cnty. of San
Francisco, 208 Cal. App. 2d 803, 821 (Ct. App. 1962).) Caltrans’ invitations for bids must meet the
specificity standard.

The only proper interpretation of the Bid Instructions is to permit submission of percentages 24
hours after bid opening. We trust Caltrans is in agreemcnt.

Truly yours,
Angelaf)/ dener

Encls.

84/18
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Caltrans’ Electronic Bidding Training Materials

-This page copied from Caltrans’ website and printed on 6/15/2015
_This page contains the link to “How to complefe an electronic bid file” which tells bidders that percentages may be completed, and

“They also can be printed and submitted within 24 hours after bid opening.”
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Caltrans Website — Frequently Asked Questions abouf Electronic Bidding

-printed 6/15/2015
Directs bidders to Electronic Bidding website for instructions

Q Is there a guide for electronic bidding?
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Caltrans’ Bidder’s Exchange Web Page

RT.

(o)

o

Printed 6/24/2015 ;@
Contains Link (under “Bidding” heading on left side of page) to “New! Electronic Bidding” g
Link leads to “Training Materials” which is the page entitled “Electronic Bidding Training Materials” that leads bidders to the Power Point I
manual entitled “How to complete an electronic bid file.” =
“How to complete an electronic bid file” allows bidders to submit subcontractor work percentages up to 24 hours after bid opening, 2
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e Contains Link to Training Materials for Electronic Bidding

{ : s XY : wi Incex of myesg/ozlelec.. * °

Caltrans Electronic Bidding Index Web Page

S1ec/vz/9e

G8:9T

-5 B wec 8 won owiver Mliced. § wen Bl coag- i Sei_ @ Cali. i Majo (i Sign. & QUAL-

“ Index of /hg/esc/oe/electronic_bidding

Name Last madified  Sixe Devcrgplion

‘ Pg=n Drsnerr

) docs 2. 0w 2150114

B Scrvonic biddeaz el 29-Ape-2085 1517 LK
() deircaic Sidiaw 2 v 23Feb-2013 11:06 5.0
[ co_cles bitting fagoho 17-Tul-2013 0938 41K

) oc msismonusrialy > W-Agr1013 1127 15K

TETE9ESBSS

S3ILWID3dS NYW4400

wdg} :§0 §H0Z $Z unr

JFovd

81/l

pan|aday



Received Jun 24 2015 05:16pm
P6/24/2015 16:85 8585363131 COFFMAN SPECIALTIES PAGE 15/18

ATTACHMENT 5



Rece ived Jun 24 2015 05:16pm
96/24/2815 16:85 8585363131 COFFMAN SPECIALTIES PAGE 16/18

Caltrans’ Electornic Bidding Website
- Printed 6/15/2015
_ Contains link to Subcontractor List form, allowing submission of subcontractor percentages within 24 hours

after bid opening.
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STATE OF CALIFORNIA + DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST
DES-OE-0102.28 (REV 5/2014)

Bidding Flrm:

Under Public Contract Gode § 4100 et seq., the Bidder must set forth in the bid the name, the location of the place of business, the
California contractor license number, and the portion of work of each subcontractor who wifl perform work or labor or render service to
the prime contractor in or about the construction of the work or improvement, or a subcontractor licensed by the Stata of California who,
under subcontract to the prime contractor, specially fabricates and installs a portion of the wark or improvement according to detailed
drawings contalned in the plans and specifications, in an amount In excess of ane-half of 1 percent of the prime contractor's total bid or
ten thousand dollars ($10.000), whichever Is greater.

The Bidder must submit within 24 hours of the bid opening, the bid Item numbers with percentages of the portion of work subcontracted.

; California ' L - Pl Pementége of
Business : KA . Bid tems :
: Contractor Licanse Dascription of Partion of Work Bid Item
Name and Location Nurmber (© Numbers Subcontracted
i
I
il

a Not required on contracts with Federal-Aid.

ADA Notice Far Individuals wilh senacry diaabliities. 1his documeni le evaliable In sltamats formats. For information. call (916) 445-1233,
TTY 711, or wrifa 1a Records and Forms Menagemeni, 1120 N Streel, MS-89, Sacrsmenio, CA 95814,
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COFFMAN SPECIALTIES. INC

T —————
GENERAL AND ENGINEERING CONTRACTORS

FAX TRANSMISSION

DATE: June 24, 2015

PROJECT: ContractNo. 1 1-288814; 11/125/905 Separation

SUBJECT: Coffman Letter

TRANSMIT THE FOLLOWING COPIES TO:

NAME: JOHN C. MCMILLAN, Deputy Division Chief
COMPANY: Caltrans Office Engineer
FAX NUMBER: (916) 227-6282

TOTAL NUMBER OF PAGES 18 INCLUDING TRANSMITTAL SHEET.
ORIGINAL TO FOLLOW VIA U.S. MAIL — NO. Sent via e-mail.

MESSAGE OR SPECIAL INSTRUCTIONS:

Please see the attached letter concerning the Bid instructions for the above-referenced
Project.

IF TOTAL NUMBER OF PAGES ARE NOT RECEIVED, PLEASE CALL OUR OFFICE AT (858) 536-3100

SIGNED: Angela J. Soldner, Esg.

CC:

9685 Via Excelencia, Suite 200 San Diego, Callfornia 92126 (858) 536-3100 Fax No. (858) 536-3131
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