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June 30, 2015

California Department of Transportation
Division of Engineering Services

Office Lngineer, MS-43

P.O. Box 168041

Sacramento, CA 95816-8041

Phone: (916) 227-6280

Fax: (916) 227-6282

Attention: John McMillan, Deputy Division Chief

RE: Contract 10-0K1404
Bid Opened June 3, 2015
Follow up to Teichert Construction Response to George Reed Protest

Decar Mr. McMillan:

Please consider this follow up response to A. Teichert & Son Inc. DBA Teichert Construction (Teichert)
bid protest response on the above referenced project. George Reed, Inc. (GRI) contends that Teichert
improperly submitted required DBE forms and improperly listed a subcontractor on their DBE
Commitment Fonn therefore making their bid non-responsive.

In Teichert’s response they usc the example of Martinez Landscape Co, Inc. (contract #07-183124) to
show how Caltrans continued with the award even though a portion of Martincz Landscapc Co.’s DBE
was disallowed due to not having a separate DBE confirmation form for E-NOR Innovations. The glaring
difference between that situation and this situation is that Martincz Landscapc Co. is a DBE contractor
and did fill out the DBE confirmation form for themselves. Being a DBE contractor themselves the DBE
was still attained. In the case of this contract Teichert did not provide a DBT: confirmation form for any
of their subcontractors or suppliers and Teichert is not a DBE contractor. This will bring Teichert’s DBE
commitment to 0%. In addition, different from contract #07-183124, no DBE confirmation form was
providcd at all. Per the specifications this form must he submitted no later than 4 p.m. on the 4"
business day after bid opening. Without this form Teichert’s bid is incomplete and must be considered
non-responsive.

Teichert also states that per revised standard specification, 2-1.12B(1) reading “Meet the DBE goal shown
on the Notice to Bidders or demonstrate that you imade adequate good faith efforts to meet this goal”.
Teichert further states that omitting the DBE Confirmation forms is not in and of itsell grounds [or bcing
deemed non-responsive. Omitting the DBE confirmation is, indeed, grounds for being found non-
responsive as Lhe specilications clearly read that this form must be submitted. This section (2-
1.33D(2)(h)) is very specific on the requirements as far as what documentation needs to be submitted and,
in this case, Teichert did not submit the proper documentation. The DBE confirmation for is required



Received Jun 30 2015 01:50pm
2015-06-30 13:46 GRI Con Admin 2095234313 >> 916 227 6282 P 3/7

whether or not a good faith effort is also submitted. They are separate requirements of which only the
DBE commitment form, Quotcs from each listed DBE and the DBE Confirmation Form are required if
the DBL is met.

As far as Teichert’s good faith effort (GFE) paperwork, while very voluminous, it appears to be missing a
major component. Section 2 of the DBE Good Faith Efforts Documentation the last column asked for
documentation up Follow Up Methods and Dates. In reviewing Subsection 2 of Teichert’s GFE
paperwork, it appears that the initial DBE subcontractor search was done on 5/18/2015. The initial fax
and email solicitations were done on 5/18,2015 and 5/19/2015.. It also appcars that the initial phone calls
were done between 5/19/2015 and 5/20/2015. Nowhere is there any documentation of any type of follow
up to the initial solicitations. In addition to the requirements of the DBE Good Faith Efforts form, Title
49, Subtitle A, Part 26, Subpart C, 26.53(b)(2)(vi) when referred to Appendix A (IV) A. (2) states that
the bidder should determine with certainty if the DBEs are interested by taking appropriatc steps to follow
up initial solicitations (See Attachment A). Without follow up documentation the GFE is not complete
and, therefore, cannot be accepted as a bona-fide good faith effort.

Teichert has inaccuratcly argued that even though they didn't submit the DBE confirmation the contract |
could still be awarded to them using an example that is almost cntirely different from this issue. In |
addition, the GFE turncd in by Teichert is incomplete and unacceptable. While not turning in the DBE

Confirmation forms is sufficient grounds to be deemed non-responsive the fact that the GI'E is lacking .
only confirms GRI's argument.

As far as Teichert improperly listing Flores on their DBE Commitment form when not listing them on the
subcontractor listing, GRI stands by the initial argumecnt as stated in the original bid protest dated June 16, '
2015. Caltrans has stated its intcrpretation of the Act is a subcontractor being a company that is providing |
equipment rental with operator.

Due to these facts, it is respectfully requested that Caltrans deem Teichert non-responsive and award this
project to George Reed, Inc., the lowest responsive bidder.

Thank you for your consideration.

Please call with any questions,

Respectfully,
Stacy Case '

Chief Lstimator
George Reed Inc,

Attachment: A
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ATTACHMENT A Y%,

e-CFR data is current as of June 16, 2015

Tille 18 — Sublille A — Pan 26 - Subpar C — §26.53

Title 49: Transportalion

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF TRANSPORTATION FINANGIAL
ASSISTANCE PROGRAMS

Subpan C—Goals. Good Faith EHons, and Counling

§26.53 Whal are the good faith effonts procedures recipients follow in siluations where there are contract goals?

(8) When you have established a DBE conlract gosl, you must award the contracl only (o 2 bidder/otleror wha makes good faith afforts to
masl il. You must delermine thet a bidder/offaror has made good faith efforts if (he bidder/offeror does either of iha following (hings:

(1) Documents thal it has obtained enough DBE participation to meet the goal; or

(2) Documents thal it made adequate good failh efforts o meel the goal, even 1hough il did nol succeed in oblaining enough DBE
participation to do so. If lhe bidder/olfferor does documant adequale good faith effons, you must not deny award of the contract on Lhe basis that
the bidder/offeror failed (o meet {he goal. See Appendix A of thie part for guidance in delermining the adequacy of a bidder/offeror's good failh
elforts,

(b) In your salicitations for DOT-assisted contracts for which a conlract goal has been established, you musi requite the following

(1) Award of the conlracl will be conditioned on meeting the requirements of Ihis seclion;

(2) Al bidders or afferors will be required to submit tha following infarmalion 1o Ihe recipient, al the time provided in paragraph (b)(3) of lhis
seclion:

(i) The names snd addresses of OBE firms lhal will penicipate in ihe contract,

(ii) A description of the work that each DBE will perform. Yo count toward meeting 2 goal, each DBE firm must be cenified in a NAICS code
applicable to the kind of work the firm wauld perform on the contract;

(iii) The dollar amount of tha participstion of each OBE (irm panicipating;

(iv) Wrinen documentalion of the bidder/offeror's commitment to use a DBE subcontracior whose participation it submils |6 meet a contract
goal: and

(v) Wrirten confirmation from each listed OBE firm that it is pacticipating in the contract in the kind and amount of work provided in the prime
contractor's commilment

(vi) If the cantract goal is not met, evidence of good faith efforts (see Appendix A of INis pan). The documentation of goad failh eHons must
include copies of each DBE and non-0BE subcontractor quole submitted to the bidder when a non-DBE subconiracior was selecled over a DBE
for work on the conlract; and i

(3)()) At your discrelion, the bidder/oferar must present the inlosmation required by paragraph (b)(2) of this section—

(A) Under sealed bid procedures, as a matter af responsiveness, or with initial proposals. under contracl negotialion procadures; or

(B) No later than 7 days afier bid opening as a matter of responsibility. The 7 days shall be reduced lo 5 days beginning January 1, 2017,

(i) Provided that, in a negoliated procurement including a design-build procuremant, ihe bidder/offeror may make 8 conlraciually binding
commitment to meet the goal at the lime of bid submission or the presentation of initial propasals bul provide Ihe information required by
paragraph (b)(2) of this section before the final selection for the contract is made by the recipient.

(¢) You must make sure all informalion is complete and accurate and adequalely documents \he biddar/oferor's good faith efforts belore
commilting yourself to the performance of the contract by the bidder/offaror

(d) If you determine that the apparent successhul bidder/offeror nas failed 10 meet tha raquirements of paragraph (a) of this seclion, you must,
before awarding lthe conlract, provide (he bidder/oNeror an opportunity for adminisirative reconsideralion

(1) As part of Inis reconsideration, the bidder/offaror must have the opponunily 1o provide written documantation or argument concarning Lhe
issue of whether it met the goal or made adequate good faith aHorts 1o do so,

(2) Your decision on reconsideration must be made by an official who did not 1ake pan in the oniginal determination that the bidder/offeror
failed lo meet the goal or make adequate good faith efforts to do so.

(3) The biaderlofferor must have the opponunily 1o meel in person with your recongidaralion official 10 discuss the issue of whether it mel Lhe
gosl or made adequata good laith effons o do sa.

(4) You musl send the bigder/offeror a written decision on reconsideration, explaining he basis for finding thal the bidder did or did not meet
lhe goal or make adequate good faith eMons 10 do 0.

(5) The rasult of the reconsideration process is not administratively appealable (o (he Department of Transporiation.

(e) In 2 “design-build® or “lurnkey” cantracting situation, in which the recipient lats a master cantiacl lo a conlracior. who in lurn lats
subsequent subcontracts far the wark of the project, a recipient may establish a goal for the project. The master contracior Ihen establishes

http://www.ecfr.gov/cgi-bin/text-idx?SID=78ac3ebdc879ecde9b38bcOd5826428b&me=tru... 6/18/2015
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conlract goals, as appropriale, for the subcontracts it lets. Recipients must maintain oversight of Ihe master conlraclor's achvilies 1o ensure that
they are conducted consistent with the requiraments of this gart.

(N(1)(i) You musl require that a prime contractor not lerminate a OBE subcontraclor listed in response 10 paragraph (b)(2) of this seclion (or
an approved subslitute DBE firm) without your prior written consent. This includes, bui is nol limiled 10, instances in which a prime conlracior

seeks to perform work originally designated lor a DBE subcontraclor with its own forces or hose of an affiliale, a non-DBE firm, or wilh another
DBE firm.

(i) You must include in each prime contract a provision stating

(A) That the contracior shall ulilize the specific DBEs listed o perform the work and supply ihe malerials for which each is listed unless the
coniraclor oblaing your written consent as provided in this paragraph (f); and

(8) That. unless your consent is provided under this paragraph (f). the contracior shall not be entifled to any payment lor work or matersal
unless it is performed or supplied by the listed DBE

(2) You may provide such written consent only if you agree, for reasons staled in your concurrence document, that tha prime conlraclor has
good cause lo lerminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumslances
(i) The listad DBE subcontractor fails or refuses to execute a wrilten contrac;

(ii) The listed DBE subconlractor fails or refuses to perform the work af ils subconiract in a way consisient with normal industry slandards
Provided, howavar, thal gaod cause does not exist if the failure or refusal of the DBE subconiracior lo pedorm 113 work on the subconliract resulls
from the bad faith or discriminatory action of (he prime conlracor;

(i) The listed OBE subcontractor faifs or refuses to meet (he prime contraclor's reasonable, nondiscriminalory band requiremens.

(iv) The lisied DBE subconlracior hacomes bankrupt, insalvent, or exhibits credil unworihinass:

(v) The listed DBE subcontractor is ineligible to wark on public works projects because of suspension and debarment proceedings pursuant 2
CFR Parts 180, 215 and 1.200 or applicable state law,

(vii) You have delermined (hal the listed OBE subcontractor is not a responsible cantracior;
{vi) The listad DBE subcantractar voluntarily withdraws from the project and provides (o you written notice of s withdrawal;

(wii) The listed OBE is maligible 1o receive DBE credit lor the type of work raguired;
(wii) A DBE owner dies or becomes disabled with the result that the listed DBE contracior is unable o complele its work on (he coniract,

(ix) Other documented gaad cause (hat you determine compels tha termination of the DBE subcontracior. Provided, that good cause does not
exist if the prime contractor seeks to terminate a OBE it relied upan to abtain the coniract so that the prime contraclor can self-perform the work

for which the DBE contractor was engaged or so thal the prime contractor can subslilute another DBE or non-DBE coniractor aler contract
award

(4) Belore transmitting L0 you its request to terminate and/or substitule a DBE subconlracior, the prime conlraclor must give nolice in wiiting
to the DBE subcontracior. with a copy to you, of its intent to request lo terminale and/or subslilute, and the reason for the request.

(5) The prime contractor musl give the OBE five days (o respond o the prima conlraclor’s notice and advise you and (he contractor of the
reasons, if any, why il objects lo the proposed lerminalion of its subcontract and why you should nol approve (he prime coniraclor's aclion If
required in a particular case as a mater of public necessily (e g.. safety), you may provide a response pesiod shorler than five days.

(6) In addition to post-award terminations, the provisions of \his section apply 1o presward deletions of or substilutions for DBE firms pul
forward by offarors in negoliated procuremenis.

(9) When a DBE subcontractor is lerminated as provided in paragraph (f) of (his seclion, or fails lo complele its work on the coniract for any
reason, you must require the prime contraclor to make good faith efforts to find anoiher DBE subcontracior (o substilute for ihe original DBE.
These good faith efforts shall be direcied al finding another OBE o perform at least Ihe same amouni of work under {he contract as the OBE thal
was lerminated, 1o the axtent needed to meel the coniract goal you established for tha procutement The good [aith efforis shall be documented
by the contractor. If the recipient requests documentaltion under this provision. the contractor shall submil the documentalion within 7 days, which
may be exlended for an additional 7 days |l necassary al ihe request of the contracier, and the recipient shall provide a wrinien determinalion lo
the contractor staling whether or not good faith efforts have been demansirated.

(h) You must include in each prime contract the conlract clause required by §26.13(b) stating that failure by Ihe conlraclor to carry oul the
requirements of this part is a material breach of the contract and may result in the termination of the coniract of such other remedies set forth in
that section you deem appropriate if the prime coniractor fails 1o comply with (he requirements of this seclion

(i) You must apply the requirements of inis section to OBE bidders/offerors for prima conlracis. In determining whether a DBE bidder/offeror

for a prime contract has met a conltract goal, you count the work the DBE has commilted 10 performing with its own lorces as well as the work that
it has committed (o be performed by DBE subcontractors and OBE supgliers

(i) You must require the conlraclor awarded the contract to make available upon request a copy of all DBE subconiracts. The subconiractor
shall ensure that all subconiracls or an agreament with DBES to supply labor or malerials require \hal Ihe subconiract and all lower tier
subcontractors be parformad in accordance with this part's provisions

(64 FR 5126, Feb. 2, 1999, 82 amended a\ 76 FR 5098, Jan, 28, 2011, 79 FR 59595, Oct. 2, 2014)

hup://www.ecfr.gov/cgi-bin/text-idx?SID=78ac3ebdc8 79ec4e9b38bc9d5826428b&me=1ru... 6/18/2015



Received Jun 30 2015 01:52pm
2015-06-30 13:47 GRI Con Admin 2095234313 >> 916 227 6282 P 6/7

9 e - R

ATTACHMENT A 3/4

@-CFR data is current as of June 16, 2015

Tile 49 ..« Subutle A — Part 26 — Subpant F — Appendix

Title 49; Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

Subpart F—Compliance and Enforcement

APPENDIX A TO PARY 26—GUIOANCE CONCERNING GOOD FAITH EFFORTS

|, When_ a5 @ recipient, you establish a contract goal on a DOT-assisted contracl for procuring construclion, equipment, services, or any olher
purpose, 3 bidder musl, in order lo be responsible and/or responsive, make sufficient good faith efforts to meet the goal. The bidder can meel this
requirement in either of two ways. Firsl, the bidder can mee! the goal, documenting commitments for participation by OBE firms sufficient for this
purposa. Sacond, avan if it doasn't meet the goal. (ne bidder can document adequate good faith affaris. This means thal the bidder must show
thal it took 8ll necessary and reasonable steps 10 achieve a DBE gaal or ather requirement of this pan which, by their scope. intansily, and
appropriateness to the objective, could reasonably be expected 1o obtain sufficient DBE participalion, even if (hey were nol fully successful,

1. In any situation in which you have established a conlracl goal, Pan 26 requires you [0 use the geod Rith eforts mechanism of this part. As
a racipiant, you hava tha (asponsibifity lo make 8 fair 8nd reasonable judgmeni wheiher a bidder that did not meet (he goal made adequale good
faith effons. ILis imponant for you to consider the quality, quantity, and inlensity of Ine different kinds of effonis |hal the bidaer has made, based on
the regulations and the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasanably expec! 8 bidder 10 1ake f the biddar ware aclively and
aggressively lrying lo oblain DBE participstion sufficient 1o meet the OBE coniract poal. Mere pro forma eflons are not good fanh effons 1o meet
the DBE conlract raquirements. We emphasize, however, thal your delermination conceining the sufficiency of the firm’s good fanh effons is a
judgment call. Determinations should not be made using quantitative formulas.

lil. The Depanment also strongly cautions you against requiring that a bidder meel a contract goal (i.e., oblain a specified amounl of DBE
pariicipalion) in order Lo be awarded a caniract, even though the bidder makes an adequate good failh efors showing. This rule specifically
prohibits you from ignoning bona fide good faith efforts.

IV, The lollowing is a list of types of actions which you should congider as pan of (he bidder's good faith efforis Lo obtain DSE paricipanon. It
is not inlendad to be a mandatory checklisl, nor is it intended to be exclusive or exhauslive Other factors of lypes of efforls may be relevant in
approprisle cases.

A. (1) Conducing market rasearch to identily small business conltractors and suppliers and soliciting through all reasonable and available
means (he interest of all centified DBES that have the capability to perform tha work of (he contract This may include alendance al pre-bid and
business matchmaking meetings and events, advertising snd/or writen notices, posting of Notices of Sources Sought and/or Reguesis for
Proposals, wrilten notices or emails to all DBES listed in the State's directory of ransporiation firms thal specialize in the areas of work desired (as
noled in the DBE directory) and which are located in the area or surrounding areas of the project.

(2) The biader should solicit this interest as early in the acquisition process as praclicable 1o allow the DBEs to respond |0 the salicitation and
submit a limely offer for the subcontract. The bidder should delermine with cenainty if the DBESs are interested by laking appropriale steps 10
lollow up inilial solicitations.

B. Selecting portions of the work Lo be performed by OBEs i order lo increase ihe likelinood that the DBE goals will be achieved. This
includes. where appropriate, breaking out contract work items into economically feasible unils (for example, smaller 1asks or quantities) 1o facililale
DBE parlicipation, even when the prime conlractor might otherwise prefer Lo perform these work ilems wilh ils own forces. This may include,
where possible, establishing fleaible timeframes for performance and delivery schedules in 8 manner (hal encourages and facililates OBE
participation.

C. Providing interested DBEs with adequate information aboul the plans, specificalions, and requiraments of lhe contracl in 2 imely manner
la assist them in responding 1o a solicitation with their oMer for the subcontract

0. (1) Negolialing in good faith with interestad OBES. it is the bidder's responsibilily 1o make & portion of the work available 1o DBE
subcontractors and suppliers and to select those ponions of the work or malerial needs consisien! wilh the available DBE subcontractors and
suppliers, so as 1o (acilitate DBE panicipalion, Evidence of such negoliation includes \he names, addresses, and telephone numbers of DBES thal
were considered; a descriplion of the information provided regarding the plans and specifications for tha work selecled for subcontracting; and
avidance as (o why additional Agreements could not be reached for OBES 1o perform the work

(2) A bidder using good business judgment would consider a number of [actors in nagotialing with subconiractors, including DBE
subconiractors, and would take a firm's price and capabilities as well as contracl goals inlo consideration. However, the facl that Ihere may be
some additional cosls involved in finding and using OBEs is not in itsell sufficient reason for 3 bidder's (ailure (o meel the coniracl DBE goal, as
long @s such cosls are reasonable. Also, the abilily of desire of a prime contraciof 1o perorm the work of 3 conlrac! with its own organization does
not relieve Lthe bidder of the responsibility to maka gooad faith effons. Prime coniraclors are nol, however, required lo accept higher quoles fom
DBEs if the price difference is axcessive or unreasonable.

E. (1) Not rejecting OBES as belng unqualified without sound reasans based on a thorough investigation of (heir capabilities. The contraclor §
s1anding within ils industry, mambership in specific groups, organizalions, or associalions and polilical or social affiiations (for example union vs,
non-union slatus) are not legiimate causes for |he rejection or non-solicitation of bids in (he contracior's eHorts 10 meel Ihe project goal, Another
practice considered an nsufficient good fsith effont is the rejection of the OBE because ils quolation for the work was nol the lowes! received.

However, nothing in this paragraph shall be consirued to require the bidder or prime conlractor to aceep! unreazenable quoles in order lo satisfy
coniracl goals.

hup://www.ecfr.gov/cgi-bin/text-idx?SID=78ac3ebdc879ec4c9bI8bc9d5826428b& me=tru... 6/18/2015
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(2) A pnime cantractor's inability 1o find a replacement DBE at the origingl price is not alone suMficient 1o suppor a linding (N3l good faith
efforts have been made to replace he original DBE. The fact thal the contractor has the ability and/or desire lo perform the contracl work with ils
own forces daes not relieve the contractor of the obligation to make good faith effonts to find a replacemant DBE, and il is nol @ sound basis for
rejecling a prospective replacement DBE's reasonable guote

F. Making efforts to 8ssisl inlerested DBES in oblaining bonding, lines of credit, or insurance as required by the recipien! or contraclor.
G. Making afforts to assist interesied DBEs in obtaining necessary equipmeni, supplies, malerials, or related assislance or services.

H. Effeclively using the services of available minority/women community organizalions; minofilyAwvomen conlraclors’ groups; local, Siale, and
Federal minorityawomen business assistance offices; and other organizalions as allowed on 3 case-by-case basis lo provide assisiance in the
racruitment and placement of DBEs.

V. In determining wheiher a bidder has made good faith efforts, it is essential 10 scrulinize its documented efforts. Al g mipimum, you must
review |he performance of other bidders in meeling the conlract goal. For example, whan Ihe apparen! successiul bidder fails to meet the contracl
goal, bul olhers meet it, you may reasonably raise lhe quesltion of whelher. with addifional efiorts, \he apparent successiul bidder could hava met
the goal. If {he apparent successful bidder fails lo meet the goal, but meels or exceeds the average DBE penicipalion oblained by olher bidders,
you may view lhis, in conjunction with other factors, as evidence of the agparen! successiul bidder having made good failh effons As provided in
§26.53(b)(2)((vi), you musi also require the contractar ta submit copies of each DBE and non-DBE subconiracior quote submitted lo the bidder
when a non-DBE subcontractor was sefeclad over a DBE for work on the contrac! lo review whether DBE prices were substantially higher, and
contact the DBEs listad on a contractor's solicitation 10 inquire as to whether they were conlacted by the prime. Pro forma mailings to DBEs
requesting bids are not alone sufficient o satisfy good faith efforts under the rule.

Vi. A promise to use DBEs aher contract award is not considered to be responsive 10 the conlract solicitalion or 1o constitule good faith
effors.

[79 FR 59600, Ocl. 2, 2014)

http://www.ecfr.gov/cgi-bin/text-idx?S[D=78ac3ebdc879¢c4c9b38bcOdS826428b& me=1ru... 6/18/2015
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OFFICE AND YARD:
140 EMPIRE AVENUE
MODESTO. CALIFORNIA 95554
1-877-823-2305

ACCOUNTING FAX:(209) 5234313 WWW.GEORGEREED.COM
State Contractor's tense No. 211337-A
FAX TRANSMITTAL
Date: June 30, 2015
¥o:  John McMillan, Deputy Chief
Company: State of California, Department of Transportation
Phone:
Fax: 916-227-6282
From: Stacy Case
Company: George Reed, Inc. — Modesto
Phome: (209) 523-0734
Fax: (209) 523-4927 Pages Faxed: 7

Project Name: 41, )K1404

Comments: George Reed, Inc. response to Teichert.

ORIGINAL TO FOLLOW BY US MAIL

Thanks, __ Stacy Case
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