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November 19, 2013

Steve Gladden, President

WABO Landscape & Construction, Inc.
726 Alfred Noble Drive

Hercules, CA 94547

Dear Mr. Gladden:

Flex your power!
Be energy efficient!

Facsimile: (510) 724-2391

06-0Q5504
06-Fre-168, 180-VAR
B.O. 10/15/2013

The Depariment of Transportation (Caltrans) received the attached letter dated

October 29, 2013, from WABO Landscape & Construction, Inc. (WABQ) protesting bid
documents submitted by Taber Construction, Inc. (Taber). The protest alleges that Taber’s
Subcontractor List and Disadvantaged Business Enterprise (DBE) Commitment forms
contain inconsistencies related to bid items 35 and 36. WABO requests that Caltrans obtain
clarification in the form of statements from Taber, Catco, and ACE that clearly state whether
Taber or ACE is purchasing and providing the electrical equipment for bid items 35 and 36,
who Catco is selling equipment to, and what electrical equipment Catco is selling.

Caltrans received a response letter dated November 12, 2013, from Mclnerney & Dillon on
behalf of Taber. The response addresses WABQ’s concems and clearly identifies Catco as a
third tier to ACE and is listed to provide electrical supplies in the amount of $382,000. Taber
also intends to purchase an additional $200,000 in electrical equipment/supplies for work to

be self performed.

Caltrans received a second protest from WABO on November 15, 2013, alleging that Catco's
work codes are not construction supplier codes and therefore their participation in this

contract should not count towards Taber's DBE goal.

The Office of Business and Economic Opportunity, Contract Evaluation Unit (CEU)
conducted a review of this protest as well as the DBE Commitment form submitted by Taber
and concluded that Catco has the appropriate work codes required and that Taber is allowed

to claim that portion towards the stated DBE goal.

Based on the determination above, Caltrans finds that both protests submitted by WABO lack
merit and Caltrans will proceed to award this contract to Taber.

“"Cealtrans improves mobility across California”



Mr. S. Gladden
November 19, 2013
Page 2

If you have any questions please contact Mulissa Smith, Contract Awards Branch Manager,
at (916) 227-6228.
Sincerely,

4

JOHN C. McMILLAN
\r’{'/ Deputy Division Chief
Office Engineer
Division of Engineering Services

Attachment

“Calwans improves mobility across California”
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WABO Landscape & Construction, Inc.

726 ALFRED NOBEL DR. HERCULES, CA 94547 UC. 962263 A, B, & C27
(510) 741-9226 FAX (510) 7242391  bids@wabo.com

October 29, 2013

John McMillan

Deputy Division Chief

Divieion of Enginearing Services
Office Engineer, MS 43

1727 30" Street

Sacramento, CA 95816

Phone; {916) 227-6280

Fax: (916) 227-6282

Re: Contract 06-0Q5504; Bid Opening Date: 10/15/2013

Dear Mr. McMillan:

WABO Landscape & Construction, inc. (WABQ) hereby protests the bid submitted by Taber
Construction, Inc. (Taber), the apparent low bidder for Contract 06-0Q5504. WABQO submitted a
bid for the project and therefore has standing to file this protest. We protest Taber's bid on the
grounds that there is an apparent inconsistency between the information provided with Taber's
DBE Commitment form and the information on their Subcontractor List which calls into question
the accuracy of the Subcontractor List information.

Taber's Subcontractor List shows A-C Electric of Fresno (ACE) performing 100% of items 35
and 36 (Electrical Systems (Route 168) and Electrical Systems (Route 180) respectively). -
Taber's DBE Commitment Form lists Catco Services (Catco), of OQakiand as providing “Electrical
Equipment” for bid items 12, 35, and 36.

If the Electrical Materials for items 35 and 36 are being purchased by Taber, as the currently
avallable evidence suggests, then Taber's bid should be found non-responsive for faiiure to
properly complete the Subcontractor's List form. Specificaliy, if Taber is responsible for
purchasing and providing the Electrical Equipment for bid items 35 and 36, Taber's listing of
ACE to perform 100% of bid items 35 and 36 is inaccurate.

There is no indication on the DBE Commitment form that the supplier Calco is a second tier
supplier The written confirmation of Catco's participation is a letter from its owner, Carolyn
Taylor, saying that Catco will furnish $582,000 worth of Electrical Equipment and Materials for
this contract. As the letter is addressed to Brett Taber and no other company is mentioned, the
implication is that Taber is the purchasing agent. As no portion described, Catco is assumed to
be providing 100% of the Electrical Equipment for these bid items.

WABO received a quote from ACE for this project (attached). The prices we received in our
quote from ACE closely match Taber's bid prices for tems 35 and 36. The quote we received
from ACE gave no indication that ACE would be purchasing electrical equipment for the project
from a DBE. As the use of a DBE supplier would have made ACE's bid more competitive, we
find it unusual that they would not have included this information with their bid, and apparently
only informed Taber of this.

) NRAn2 e\ eminaiblae\-bide 201 3=—00 Di5504 prarcstiproley! tisfl docx
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W A B O [andscape & Construction, Inc.

726 ALFRED NOBEL DR, HERCULES, CA 94547 LIC. 962263 A, B, & C27
(510) 741-9226 FAX (510) 724-2393  bids@wabo.com

The available evidence all paints towards a serious error in Taber's bid. But there is ambiguity
where there should be transparency. It is not clear whether Catco is a first or second tier
vendor, and what malerials they are providing. We believe there is sufficient cause for the
Department to request additional information in order to clarity the facts. WABO requests that
the Department get clarification in the form of statements from Taber, Catco and ACE, clearly
stating whether Taber or ACE is purchasing and providing the electrical equipment for bid items
35 and 36: who Catco is selling equipment to; and what electrical equipment Catco is selling.

If, upon clarification, our protest above is found to have no meril, we request that the
Department pass the following information and concerns to the Contract Evaijuation Unit (CEU}.

We question whether Catco meets the criteria of §26.55(e)(2)(ii) for being treated as a regular
dealer in its participation on this contract.

We are concerned because Catco has work codes that are consistent with being a supplier of
some forms of electrical equipment, and therefore might appear fo have the cortect work codes.

Furthermore, Catco’s DBE centification page on the CalTrans website gives two addresses for
Catco Services. One, 22 Moss Avenue, is an apartment building. The second, 360 Grand
Avenue (#246) is a UPS store that provides a mail-box service. Whiie running a business out of

an aparntment is certainly feasible, it is not likely that an apartment run business could be a
regular dealer as defined by §26.55(e)(2)(ii):

a firm that owns, operates, or maintains a store, warehouse, or other establishment in
which the materials, supplies, articles or equiprnent of the general character described
by the specifications and required under the contract are bought, kept in stock, and
reqularly sold or feased to the public in the usual course of business.

While an Catco couid have a warehouse, they would not need one to meet the qualifications for
their work codes, D3690 Miscellaneous Electrical Equipment and FS060 Electrical Goods.

While no quote was provided by Catco, the "Electrical Materials” for bld items 12, 35 and 36
includes some 550 pull boxes (item 12); and approximately 2,278 more pull boxes for items 35

and 36. The work code for a supplier of these types of items would be most likely be C0686,
which Catco does not list.

Please teel free to contact us with any questions regarding this matter.
Sincerely,
Steve Gladde .

President
WABO Landscape & Consiruction, Inc.
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f “October 15, 2013 .

TO: Taber Consbruction Inc.
Atin: Bret Taber

PROJECT:  Calwans 06-025504

Catco Scrvices Lighting and Eleowical Company is please to submit this
oonfirmation to/will furnish Etectrical Equipment aod Maserials for above
project -

TOTAL PRICE £582.000.00

Questions I can be yeach at 510-435-8453,
Reference available uppe request.

Thank you ﬁnﬂy for your consir.lcrﬁlinn_
Carolyn Taylor

Owner
Catco Services Lighting and Electrical Co.

@ 510.655.4401
© 510.655.4401 , .
O Info@celcosenicts.com R N R T - Tt




OCT-29-2813 11:17_From:WABD 5197242391

Received Oct 29 2013 11:22am

: Paae: 7710
J 9319165506288 ver

"‘;/' H
T .
LY oy i [
=

L -fﬁv‘f‘—m—-'_’.
ﬂ “e g&&hﬂ} eww ~— CALIFORNIA C-10 LICENSE Seaas

AUT AT LVAD LimUILd M rauL

ENGINEERING~CONSTRUCTION-SERVICE Bor2eas pmnron
. 560 5 Eamtt Avanipe
H::T.CA T8
Fax ssizesgsan
Wl & -Celopie enn
Oclobsr 15, 2012
Ta: Bldding Geners! Contractors VIA FAX
Attentiore Estimating 2 pages
Ra: Consliuction on State Highway in Fresno County at Varlous Locations In District 06 an

Routes 168 and 180, Cakrans 08-0Q5504
Subject Electical Proposal (A-C bid F-13-192)
A-C Elactic Company is plsased to provide our proposal for tha electrical portion of this project.
Our proposal Is baced on the following bid documants; '
Drawings; -
The one hundred nineteen alectricat drewings, eheets E-1 through E-119, (shesls 69 through 187
of 204),
Specifications:
: Caltrans 2010, Saction B6, as amended by Special Provisions pages 20 through 38,

Addenda No. 1, dated 3-27-13, No. 2, dated 10/7/13, and No. 3, deted 10/6/13 are acknowlcdged.

PRICING:

Bl 34 Maintaln Exdsting Traffic Management System Elemonts § 1000000

B! 35 Electrica) Systome (Route 168) § 905,000.00

B) 36 Electrical Systams {Routo 180} § 978,000.00

El 39 Moblization ] Qu,opn.on -
Total Electrieal Bid $ 2,003,000.00

The bid is based on our being awarded sll of the bld flems above. Wa reservo tho right to adjuet
thase prices ¥ all are not awarded to A-C Electric Company. ’

1. Wok includes dirsetional-bodng, excavation and backfil for gur work as applicable with on-sita
dispersal of excess sojl,

2. Work includes humishing and inateliing condulls, conductors, traffic raled concrete pull boxes end
extenslons, gelvanized stes! |s for lrafls boxes with penta head bolts, concrete collars st concrete

pult boxes, custom kckabie lids for exisling pull boxes, vidao sirveifance slandards and equipmand,
anchor bolts, and setvice pedestals, . '

3. Disposal of removed cencrete pufl boxes and lids.
4, Prevsling wages,

teans not included in bid;

1. Teaffic contro! sush as lane, ramp, and shauider closures,
For Bld item 35, we wili nead 27 Freeway Shoulder Closires. 35 Freeway Ramp Glosures,
13 City Street Lane Closures, gnd & Clty Street Shouider Clasures,

OCT-15-2013 13:37  From:A-C Fax Seruver ID: WABG Page: 201 R=91%
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Replace Elactrical Routes 168 and 180 CT 06-005504
A-C Electric Company

Electrical Proposal

Octobar 15, 2013

Pege 2 of 2

For Bid Item 36, we will need 1 Nipht Freawsy Lane Clasure, 35 Freeway Ramp Ciosures,

78 Freeway Shoulder Closures, 8 Clty Street Lane Closures. and 5 City Strest Shoulder
Closures.

Utllyy company charges.

Permite and honds (our bond rate is appraximataly 0.53%).
Liquidaled damages for ovents bayond our control,

Survaying and sisking,

Overtime and shifl work,

Changeablo message signs.

Temporary signals and stredt lighting,

. Removal and replacement of conorate and asphait,

10. Ropatr or replacement of lendscape damagsd due to our work,

Our bid Is conditioned on:

(1=

1) A mutually acceptable form of purchase order or contract document,

Some clausas of importance to us are realistic payment cleusas which protect both paltiies, guarantee us
that we got paig promptly for our work and elimingte Unneceseary paperwork, indsmnification clauses
which equitably allocate risk to the parlias. incuring that you are indemnified for the negligent mcls of A-C
Electric Company, wilthout AC indemnifying or defending you for your negligence; scheduling clausas
which give us adaquate tme to perforin qur work efficiently and salely, compensate ve for accelerstion
roquired for veasons outeids our control, and limtis any requirsment for us 1o accelsrate without
companselion to our fallure to parform in meetling 8 reasonable schedule.

In the oven! thet we are unable 1o reach g mutually acoeptable contract willizing Contractors proposed
document, this bid Iy conditioned on the use of Consengus DOCS 750 or 751, documents drafied and
agread to by tha varlous construction trade assactalions with the intant 10 be fak to the: contractor,
subcontracior and owner. .
2) As an Interim measure, while we are working on a mituaily eccapteble contract document, we wil|
perform work and supply matarial upon recalpt of a wrilten authorization 1o do so with the aseurances thal
we will be paid timely for Ihe work done. .

31 if you are ana of tha mare than 50 Contraciore with which we have workad out a mutually acoeptable
conlract 0Oran addendum 1o your standurd contract, our bid i conditioned 10'it.

Legal venue of this project will falt under the jurisdiction of tha stale and county In which the work Is
performed.

AL Electric Company Is signatory to colective bargaining egreements with tha fnternational Brotherhood
af Electrical Warkeys, This bid

If you should have any questions or Commente, please foel fres to conlacl me. of the estimator,
Dan invin_ at 8614100308, '

Division Wanager

Dw.a-coleciric.com

Page:B-10
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ENGINEERING -C ONSTRUG TION - SERVICE PRECONSTRUCTION SRy
2921 tHhangat Way (93308)

Bakersheld CA 230001377

Prone 861/410-0000

Faw 001/410-0402

Wi W S -0V LOMm

FACSIMILE TRANSMITTAL
l—?: WABO Landscape & Construction Ac:::"!:st_hnanng @ WABO Landscape &

Fax Number: 151072423914 No. of Pagse {Including Cover): 3

From: Daniel E. irvin Date: 1011572013 1:30:56 PM

Job No. { PO Na.!

Comments: ((f/“f?\ \ k() - 02 OF
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Search Returned 1 Records Thu OCH1T 11:02:3¢ PDT 2013
Query Criteris
Fino/DBA Name: catco scrvices
Firm Type: DBE
R 1D 37242
FemiDBA Namo CATCO SERVICEY
Addrozs Lino1 22 MOSS AVE,, BUITEdM
Adcress Linn2 360 GRAND AVE £245
Chy GAKLAND
State ca
Zip Code1 94810
Zip Code2
Majling Address Line1l
Malling Address Line2
Mailing City
Malling State
Malling Zip Code?
Maifing Zip Code?
Certification Type LWE
Bhali Inle@ealcosrvicoe com
Contacl Name CAROLYN TAYLOR
Area Code 1610 )
Phone Nurmber 8554401
Fax Area Code £510 )
Fax Phone Number E55-4401
Agoncy Name DAY AREA RAFRY TRANSIT DISTRICT {0ATT}
Countics 01; O7.21: 287 34; 30, 41; 42;
Districis 03; o4;
DBE NAICS £23610; asd 1R0;
ACDBENAICS
Work Codes NACH) MISE E1FCTRICAL BEQUIPMENT & SUPPLIES; F5060 EL RCTRICAL GODDS;
Licenace
Trucks
Gunder F
Ethnlcity BLACK
Firm Yype DWE
M Fo
wi tiol, €2.g ovhucp/ uenyS b Loo

W

Paee:18-108



Received Oct 29 2013 11:2am
OCT-29-2013 11:16 From:WABO 5187242391 To:19162276292 Pase:1-1@

WABRBCO Landscape & Construction, Inc.

726 ALFRED NOBEL DR, HERCULES, CA 94547 LIC. 962263 A, B, & C27
(510) 7419226 FAX (510) 7242391  bids@wabo.com

October 29,2013
Attention; John McMilan
To: CaltTrans

Phone: (916) 227-6280
Fax: (816) 227-6282

From: WABO Landscape & Construction, inc.

Re: Bid Protest for Contract No. 06-0Q5504

Nine pages 1o follow.
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V- RONN | indscape & Construction, Inc.

726 ALFRED NOBEL DR. HERCULES, CA 94547 LIC. 962263 A, B, & C17
(510) 7419226 FAX (510) 724-2391  bids@wabo.com

November 15, 2013

John McMillan

Deputy Division Chief

Division of Engineering Services
Office Engineer, MS 43

1727 30" Street

Sacramento, CA 95618

Phone: (916) 227-6280

Fax: (916) 227-6262

Re: Contract 06-0Q15504; Bid Opening Date: 10/15/2013

Dear Mr. McMillan:

WABO Landscape & Construction, Inc. (WABO) has read the letter from Mr. Mctnerney, Jr. of
Mcinemey & Dillon, P.C. (the response) speaking for Taber Construction, Inc. (Taber). Mr.
Mcinerney Jr. states that Taber engaged in pre-bid negotiations with A-C Eiectne, Inc. {ACE)
and arranged for ACE to purchase $382.000 of electrical equipment from Catco Services
(Catco) for ACEs performance of the work. If this statement is true, and If the materials
purchased from Catco represent 100% of the electrical equipment for bid items 35 and 36 (and
12)(which it must, since Taber does not "describe lan] exact portion of [the] item(s] to be
performed or furnished” on the DBE Commitment form), we are willing to accept that no material
inconsistency exisis between Taber's DBE commitment form and their Subcontractor List
information.

The response further asserts that Catco's work codes, D3630 and F5060 are "clearly
appropriate for the materials identified for this project.” On this point, WABO vehementty
disagrees. The correct work code would be CO686. which, uniike Catco’s work codes is a code
for a “Construction Supplier.” Catco's work codes are not construction supplier codes and
therefore their participation in this contract should not count towards Taber's DBE goal.

Here we cite CalTrans’ Work Code Template, which can be obtained by following the Work
Code Template link on the following CalTrans web page:
hitp:/Awww. dot.ca.qov/hg/bepind _cerified htm,

The Work Code Template is an Excel workbook with 1abs for the various categories of work
codes. Again, Catco's work codes are not Construction Supplier codes (these are under the
*Construction Supplier” tab). Catco's work codes only found under the tab for “Ali Industries.”
Catco's first work code, D3690 is found under the “Ali Industries” tab and then in the “D°
category which is for “Manufacturing.” D3690 MISC ELECTRICAL EQUIPMENT is described
as:

establishments primarily engaged in manufactunng electrical machinery, equipment. and

supplies, not elsewhere classified, [emphasis added] including high energy particle

Yilr AUV G FRd g BT e 1 st S dm
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WARBRO Landscape & Construction, Inc.

726 ALFRED NOBEL DR. HERCULES, CA 94547 LIC. 962263 A. B. & C27
(510) 741.9226 FAX (510) 724-2391  bidi@wabo.com

acceleration systems and equipment, electronic simulators, appliance and extension
cords. bells and chimes, and insect traps.

We could establish that D3680 is not the correct work code for manufacturing the electrical
equipment required by this contract. However, no one has suggested that Catco is
manufacturing the equipment. Therefore, we see no reason to take up that discussion here. It
should suffice 1o say that D3690, as a manufacturing work code, is not applicable to Catco’s
stated role in this contract. If, in response to this letter, the argument is put forth that Catco is
manutacturing the materials, we will be happy to provide a detalled response.

Catco's other work code, F5060, is only located under the “All industries” tab. Further, as an “F"
work code, it is categorized 3s:

SUPPLIERS (ALL OTHER EXCL. HIGHWAY CONSTRUCTION)
This category clearly does not apply to suppliers of materials for highway construction projects.

The correct work code for a supplier of siectrical matenals for a highway construction project is
CO0686 Electrical & Signals Supplier. Locating CO686 under the “All Industries” tab, work code
CO6B6 is categorized as:
HIGHWAY & BUILDING CONSTRUCTION SUPPLIER
(49 CFR 26.55 (e)(2)(1){ii}) (A) (B)}

This second reference, "49 CFR 26.55 (€)(2)(D(il) (A) (B)" Is to the specific sections of the
Federal Regulations describing the application of DBE credit to matenal suppliers. We do not
ses how it could be any clearer that this category does apply to supphiers of materials for
highway construction projects. Code C0686 is described as:
establishments primanly engaged in thc merchant wholesale distribution of electrical
construction malerials; wiring supplies; electric light fixtures, light bulbs, and/or electricel
power equipment for the generation, transmission, distribution, or control of electric
energy.

WABO belleves that the validity of our arguments can be readily ascertained. CalTrans’ policy
has been to only apply DBE credit if the DBE has the correct work code fortheir role in the
contract. In fact, this policy is required by §26.71(n)(1). To allow Taber DBE credit for Catco's
role in this contract is inconsistent with CaiTrans' policy and with federal regulations. If
CalTrans is to follow policy, Catco’s participation should not be allowed to count towards
Taber's DBE goal. Since Taber did not Submit Good Faith Effort documentation, their bid should
therefore be found nonresponsive.

Thank you for taking the time 10 consider this matter.

Steve Gladéen

President
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AN RONE | andscape & Construction, inc.

726 ALFRED NOBEL DR. HERCULES, CA 94547 LIC. 962263 A. B & C27
(510) 741-9226 FAX (510) 724-2391 bids@wabo.com

November 15, 2013
attention: John McMillan

Two pages to follow.

To; CafTrans

Phone: (916) 2276280
Fax: (916) 227-6282

Erom: WABO Landscape & Construction, Inc.
Re: Bid Protest 2 for Contract No. 06-005504
Thank you.

Mark Gomes

WASO0 Landscape & Construction, Inc.

Ph.(510) 741-9226 ext. 100
admin@wabo.com

c\users\mark2.tree\documents\adminf\bids\~bids 2013\~~06 0q5504 protest\fax cover twl .doCx
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DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43
1727 30" STREET

F. Q. BOX 168041
SACRAMENTO, CA 93816-8041
PHONE (916) 227-6294

FAX (916)227-6282

www. dot.ca.govhglescloe

November 19, 2013

Steve Gladden, President

WABO Landscape & Construction, Ioc.

726 Alfred Noble Drive
Hercules, CA 94547

Dear Mr, Gladden:

Flex your power!
Be energy efftcient!

Facsimile: (510) 724-239]1

06-0Q5504

06-Fre-168, 180-VAR

B.O. 10/15/2013

The Department of Transportation (Caltrans) received the attached letter dated
October 29, 2013, from WABO Landscape & Construction, Inc. (WABCQ) protesting bid
documents subitted by Taber Construction, Inc. (Taber). The protest alleges that Taber's
Subcontractor List and Disadvantaged Business Enterprise (DBE) Commitment forms
contain inconsistencies related to bid items 35 and 36. WABO requests that Caltrans obtain
clarification in the form of statements from Taber, Catco, and ACE that cleatly state whether
Taber or ACE is purchasing and providing the electrical equipment for bid items 35 and 36,

who Catco is selling equipment to, and what electrical equipment Catca is selling.

Caltrans vecejved a response letter dated November 12, 2013, from Meclnerney & Dillon on
behalf of Taber. The response addresses WABO's concerns and clearly identifies Catco as a
third tier to ACE and is lsted to provide electrical supplies in the amount of $382,000. Taber
also intends to purchase an additienal $200,000 in electrical equipment/supplies for work to

be self performed.

Caltrans received a second protest from WABO on November 15, 2013, alleging that Catco's
work codes are not construction supplier codes and therefore their participation in this
contract should not coupt towards Taber's DBE goal.

The Office of Business and Economic Opportimity, Contract Evaluation Unit (CEU)
conducted a review of this protest as well as the DBE Commitment form submitted by Taber
and concluded that Catco has the appropriate work codes required and that Taber is allowed
to claim that portion towards the stated DBE goal.

Based on the determination above, Caltrans finds that both protests submitted by WABO lack
merit and Caltrans will proceed to award this conmact to Taber.

“Caltrans impraves mobihtr acrazs Callfornig”
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