TITLE 21. DEPARTMENT OF TRANSPORTATION

Notice of Proposed Rulemaking
Encroachment Permits Appeal Procedure

TO ALL INTERESTED PERSONS

The California Department of Transportation (Department) proposes to adopt the
proposed regulations described below in order to implement, clarify, and make specific
the procedure for an applicant to appeal to the Department Director for a final decision on
an encroachment permit that has been denied. Following the written comment period and
the public hearing, if requested, and after considering all comments, objections, and
recommendations regarding the proposed action, the proposed regulations may be
adopted substantially as set forth without further notice.

AUTHORITY AND REFERENCE

California Streets and Highways Code, section 670 et seq. authorizes the Department to
issue encroachment permits. It also requires the Department to adopt these proposed
regulations, which would implement, interpret, and make specific the California Streets
and Highways Code, section 671.5(c).

INFORMATIVE DIGEST/ POLICY STATEMENT OVERVIEW

The Department proposes to adopt Article 2 Appeal, sections 1413, 1413.1, 1413.2,
1413.3, 1413.4, 1413.5, and 1413.6 in title 21, division 2, chapter 8 of the California
Code of Regulations.

Streets and Highways Code, section 670 et seg. and section 671.5 respectively authorize
the Department to issue permits and promulgate regulations to enforce the care and
protection of state highways, and to set forth a procedure to appeal an encroachment
permit application that has been denied.

The proposed regulatory action will implement a formal encroachment permits appeal
procedure concerning the denial of an encroachment permit application by the district
encroachment permit offices of the Department.

Anticipated Benefits of the Proposed Regulation:

The broad objective of the proposed regulation is to provide the public a plain language
explanation of the appeal procedure after the District Permit Engineer has denied an
application for an encroachment permit. The regulation provides due process and a
transparent procedure to assist the public by providing definitions, a step-by-step
procedure, a list of requirements, timelines, and costs associated with submitting an
appeal.
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Evaluation of Inconsistency/Incompatibility with Existing State Regulations:

The Department has determined that this proposed regulation is not inconsistent or
incompatible with existing regulations. After conducting a review for any regulations
that would relate to or affect this subject, the Department has concluded that these are the
only regulations that concern the appeal of a denied encroachment permit application.

Section 1413 describes the scope of the proposed regulations and makes specific the
procedure for an encroachment permit applicant to appeal a denied encroachment permit
application. It clearly states that Article 2 does not apply to broadband facility
encroachment permit applicants, and that they should refer to Article 1 for the procedure
to appeal a denied broadband facility encroachment permit application.

Section 1413.1 specifies the definitions of terms used in the proposed regulations.

Section 1413.2 establishes that the District Director can be requested to reconsider an
encroachment permit application that has been denied by the District Permit Engineer.

Section 1413.3 establishes submittal requirements when requesting reconsideration by the
District Director of a denied encroachment permit application.

Section 1413.4 establishes a formal process to appeal to the Department Director after the
denial by the District Director. The Director’s determination is the last administrative
remedy available to the appellant.

Section 1413.5 establishes submittal requirements when appealing to the Department
Director.

Section 1413.6 establishes the method of final determination of the appeal and the final
accounting of the initial deposit.

PUBLIC HEARING

No public hearing is scheduled. However, a public hearing will be held if any interested
person, or his or her duly authorized representative, submits a written request for a public
hearing to the Department no later than 15 days prior to the close of the written comment
period.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written
comments relevant to the proposed regulatory action to the Department. Submit
comments by mail or email. The written comment period closes at 5:00 p.m. on
January 25, 2016. The Department will consider only comments received by that time.
Submit comments to:
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California Department of Transportation

Office of Encroachment Permits and Engineering Support
Attn: Yin-Ping Li or David Lassiter

1120 N Street, MS-36

Sacramento, CA 95814

Yin-Ping.Li@dot.ca.gov or David.Lassiter@dot.ca.gov

FISCAL IMPACT ESTIMATES

The Department has made the following initial determinations:
Mandate on local agencies and school districts: None.

Cost or savings to any state agency: None.

Cost to any local agency or school district which must be reimbursed in accordance with
Government Code sections 17500 through 17630: None.

Other nondiscretionary costs or savings imposed on local agencies: None.
Costs or savings in federal funding to the State: None.

Significant, statewide adverse economic impact directly affecting business including the
ability of California businesses to compete with businesses in other States: None.

Cost impacts on a representative private person or business: The Department is not
aware of any cost impacts that a representative private person or business would
necessarily incur in reasonable compliance with the proposed regulatory action.

Significant effect on housing costs: None.

EFFECT ON SMALL BUSINESS

This proposed regulatory action may affect small business.

RESULT OF ECONOMIC IMPACT ANALYSIS

Adoption of these regulations will not: (1) create or eliminate jobs within the State of
California; (2) create new businesses or eliminate existing businesses within the State of

California; and (3) affect the expansion of businesses currently doing business within the
State of California.

Benefits of the Proposed Action: As described in the Informative Digest/ Policy
Statement Overview contain herein, the benefits of the proposed regulation includes due
process, a transparent appeal procedure, and generally contributes to the health and
welfare of California residents.
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CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section 11346.5, subdivision (a)(13), the
Department must determine that no reasonable alternative it considered, or that has
otherwise been identified and brought to its attention, would be more effective in carrying
out the purpose for which the action is proposed, would be as effective and less
burdensome to affected private persons than the proposed action, or would be more cost-
effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law.

The Department invites interested persons to present statements or arguments with
respect to alternatives to the proposed regulatory action at the hearing, if one is requested,
or during the written comment period.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS

The Department will have the entire rulemaking file available for inspection and copying
throughout the rulemaking process at its office at the address listed herein during regular
business hours. As of the date this notice is published in the California Regulatory
Notice Register, the rulemaking file will consist of this notice, Notice
Publication/Regulations Submission Form STD. 400, Economic and Fiscal Impact
Statement Form STD. 399, the proposed text of the regulations, and the Initial Statement
of Reasons. Copies may be obtained by contacting the Office of Encroachment Permits
and Engineering Support at the address or phone number listed herein.

AVAILABILTY OF CHANGED OR MODIFIED TEXT

If a public hearing is requested, after holding the public hearing and considering all
timely and relevant comments received, the Department may adopt the proposed
regulations as described in this notice. If the Department makes modifications that are
sufficiently related to the originally proposed text, it will make the modified text (with
changes clearly indicated) available to the public for at least 15 days before the
Department adopts the regulations as revised. Please send requests for copies of any
modified regulations to the Office of Encroachment Permits and Engineering Support at
the address herein. The Department will accept written comments on the modified
regulations for 15 days after the date on which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS
Upon its completion, copies of the Final Statement of Reasons may be obtained by

contacting the Office of Encroachment Permits and Engineering Support at the address
below, or by visiting the Department’s Web site listed herein.
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AVAILABILITY OF DOCUMENTS ON THE INTERNET

Copies of the Notice of Proposed Action, the Initial Statement of Reasons, and the text of
the regulations can be accessed through the Encroachment Permits Web site at:
http://www.dot.ca.gov/ha/traffops/developserv/permits/ or the Department’s Web site at:
http://www.dot.ca.gov/regulations.htm.

CONTACT PERSON and BACKUP
Inquiries concerning the proposed regulatory action may be directed to:

California Department of Transportation

Office of Encroachment Permits and Engineering Support
Yin-Ping Li

1120 N Street, MS-36

Sacramento, CA 95814

Email: Yin-Ping.Li@dot.ca.gov or David.Lassiter@dot.ca.gov
Telephone (916) 654-5548 (916) 654-7665

Please direct requests for copies of the proposed text of the regulations, the initial
statement of reasons, the modified text of the regulations, if any, or other information
upon which the rulemaking is based, to the Encroachment Permits Branch at the address
herein.



