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northbound loop on-ramp and realigned northbound off-ramp.  In addition, no buffer will be 
included between the HOV lanes and general travel lanes instead of the 4 foot (ft) buffer proposed 
under Alternatives 2 and 3. 
 
We have reviewed the information provided to us, including I-5 HOV Lane Extension Project 
Natural Environmental Study I-5 Between Avenida Pico and San Juan Creek Road 12-ORA-05 (PM 
3.0/8.7) (Caltrans 2010).  The gnatcatcher and vireo are known to occur in the vicinity of the 
project.  Gnatcatchers were observed within most of the coastal sage scrub (CSS) within the I-5 
right-of-way in the vicinity of the project.  Up to seven pairs of gnatcatchers were observed during 
the surveys (LSA Associates, Inc. 2010a).  However, the project will not result in any direct 
permanent impacts to gnatcatchers or their critical habitat.  Project Alternative 4b will result in the 
permanent loss of 0.4 acre (ac) of unoccupied CSS and temporary impacts to 0.32 ac of unoccupied 
CSS.  A small portion of the temporary impact area, totaling 0.018 ac of ornamentals and disturbed 
CSS, is located within Unit 6 of designated gnatcatcher critical habitat.  The function of Unit 6 is to 
support a stable population of gnatcatchers and to provide connectivity between populations to the 
south in San Diego County and farther north in Orange County.   
 
Vireos were observed at three locations in the vicinity of the project during focused surveys 
conducted in 2010 (LSA Associates, Inc. 2010b).  Project Alternative 4b will result in the 
permanent loss of 0.07 ac of unoccupied degraded riparian scrub habitat that is located 
approximately 0.25 mi away from the vireo occupied areas.   
 
The following measures have been incorporated into the project design to avoid and minimize 
impacts to the gnatcatcher and vireo: 

 
1. A biologist (“Project Biologist”) approved by the Carlsbad Fish and Wildlife Office (CFWO) 

will be on site during:  a) initial clearing and grubbing; and b) weekly during project 
construction within 61 meters (200 ft) of offsite gnatcatcher and vireo habitat to ensure 
compliance with all conservation measures.  The Project Biologist will be familiar with 
gnatcatchers, vireos, and their habitat and will have experience monitoring these species.  
Caltrans will submit the biologist’s name, address, telephone number, and work schedule on 
the project to the CFWO prior to initiating project impacts.  The biologist will be provided 
with a copy of this consultation. 

 
2. Under the supervision of the Project Biologist, the limits of project impacts (including 

construction staging areas and access routes) will be clearly delineated with bright orange 
plastic fencing, stakes, flags, or markers that will be installed in a manner that does not impact 
habitats to be avoided and such that they are clearly visible to personnel on foot and operating 
heavy equipment.  If work occurs beyond the fenced or demarcated limits of impact, all work 
will cease until the problem has been remedied to the satisfaction of the CFWO.  Temporary 
construction fencing and markers will be removed upon project completion. 

 
3. The clearing and grubbing of native habitats for the project will be conducted between 

September 1 and February 14 to avoid the gnatcatcher and vireo breeding season (or sooner 
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than September 1 if the Project Biologist demonstrates to the satisfaction of the CFWO that all 
nesting is complete).  If vegetation clearing must be conducted during the breeding season, 
Caltrans will re-initiate consultation with the CFWO to address unanticipated effects to these 
species.   

 
4. The Project Biologist will submit a final report to the CFWO within 120 days of project 

completion including photographs of impact areas and adjacent habitat, documentation that 
authorized impacts were not exceeded, and documentation that general compliance with all 
conservation measures was achieved.  The report will specify numbers, locations, and sex of 
gnatcatchers and vireos (if observed), observed gnatcatcher and vireo behavior (especially in 
relation to project activities), and remedial measures employed to avoid and minimize impacts 
to gnatcatchers and vireos.  Raw field notes should be available upon request by the CFWO. 

 
5. An employee education program will be developed.  Each employee (including temporary, 

contractors, and subcontractors) will receive a training/awareness program prior to working on 
the proposed project.  They will be advised of the potential impact to the listed species and the 
potential penalties for taking such species.  At a minimum, the program will include the 
following topics:  occurrence of the listed and sensitive species in the area (including 
photographs), their general ecology, sensitivity of the species to human activities, legal 
protection afforded these species, penalties for violations of Federal and State laws, reporting 
requirements, and project features designed to reduce the impacts to these species and promote 
continued successful occupation of the project area. 

 
6. Caltrans will ensure that the following conditions will be implemented with regard to project 

landscaping: 
 

a. Caltrans will ensure that project landscaping does not include exotic plant species listed on 
the California Invasive Plant Council's (Cal-IPC) “Invasive Plant Inventory” list.  A copy 
of the complete list can be obtained from Cal-IPC’s web site at http://www.cal-ipc.org. 

 
b. If invasive weed species are already growing within the project area, special care will be 

taken during transport, use, and disposal of soils containing invasive weed seeds to ensure 
that invasive weeds are not spread into new areas by the project.  All heavy equipment will 
be washed and cleaned of debris prior to entering a new area to minimize the spread of 
invasive weeds.  Eradication strategies will be implemented should an invasion of 
nonnative plant species occur.   

 
c. The 0.32 ac CSS temporary impact area will be revegetated with native coastal sage scrub 

species.  The proposed seed palette will be provided to the CFWO for review and approval 
prior to application in the field.  A 3-year plant establishment period is proposed that will 
include exotic species removal and reapplication of seed as necessary. 

 
7. Caltrans will ensure that the following conditions will be implemented during project 

construction. 
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a. The project site will be kept as clean of debris as possible.  All food-related trash items 
will be enclosed in sealed containers and regularly removed from the site. 

 
b. Pets of project personnel will not be allowed on the project site. 

 
c. Impacts from fugitive dust will be avoided and minimized through watering and other 

appropriate measures. 
 

d. Cut and fill will be balanced within the project or the construction contractor will identify 
the source or disposal location.  All spoils and material disposal will be disposed of 
properly. 

 
e. Appropriate erosion and siltation controls will be installed prior to the onset of vegetation 

clearing and be maintained in good repair until the completion of project construction.  
Erosion and sediment control devices used for the proposed project, including fiber rolls 
and bonded fiber matrix, will be made from biodegradable materials such as jute, with no 
plastic mesh, to avoid creating a wildlife entanglement hazard. 

 
f. All equipment maintenance, staging, and dispensing of fuel, oil, coolant, or any other such 

activities will be restricted to designated disturbed/developed areas.  These designated 
areas will be located in such a manner as to prevent run-off from entering existing native 
vegetation areas. 

 
g. Should construction occur within or adjacent to CSS or riparian habitats during the 

February 15 to August 31 gnatcatcher and vireo nesting season, all construction 
equipment, fixed or mobile, will be equipped with properly operating and maintained 
mufflers to reduce construction noise. 

 
h. All pile driving for the project that will occur near habitats that support gnatcatchers and 

vireos will be conducted between September 1 and February 14 to avoid the gnatcatcher 
and vireo breeding season (or sooner than September 1 if the Project Biologist 
demonstrates to the satisfaction of the CFWO that all nesting is complete) and to minimize 
construction noise impacts to nesting gnatcatchers and vireos.  

 
i. If nighttime construction is necessary, all project lighting (e.g., staging areas, equipment 

storage sites, roadway) will be selectively placed and directed onto the roadway or 
construction site and away from sensitive habitats.  Light glare shields will be used to 
reduce the extent of illumination into sensitive habitats.   

 
Temporary indirect impacts may occur to gnatcatcher and vireo as a result of noise, night lighting, 
introduction of invasive species, dust, erosion, sedimentation, and human encroachment resulting 
from the project.  Noise and vibrations associated with the use of heavy equipment during 
construction of the proposed project has the potential to disrupt vireo and gnatcatcher nesting and 
foraging behaviors in adjacent habitat by masking intraspecific communication and startling birds 
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(e.g., see Dooling and Popper 2007 for a discussion of observed effects of highway noise on birds).  
Gnatcatchers and vireos that nest and forage in habitats adjacent to the existing I-5 freeway are 
subjected to existing noise and vibration and continue to use the habitat.  Once construction is 
complete, project operations are anticipated to result no change in noise levels (LSA Associates, 
Inc. 2010c).  In addition, measures (listed above) have been incorporated into the project to reduce 
the effects of construction noise on essential vireo and gnatcatcher behaviors (breeding, feeding, 
sheltering) to the level of insignificance.  For the purposes of section 7 consultation, an insignificant 
effect is one that is sufficiently small that a person would not be able to meaningfully measure, detect, or 
evaluate it.   
 
Construction and operational lighting has the potential to affect gnatcatchers and vireos.  Light that 
alters natural light patterns in ecosystems can lead to increased predation, disorientation, and 
disruption of inter-specific interactions (Longcore and Rich 2004).  Measures (listed above) will be 
implemented by Caltrans to reduce the impacts of lighting on gnatcatcher and vireo behavior in the 
adjacent habitat to the level of insignificance.  The project has also incorporated measures (listed 
above) to prevent the introduction and spread of invasive species, and to minimize construction 
dust, erosion, sedimentation, and human encroachment into the adjacent habitat.  I-5 is an existing 
facility, so with the proposed measures, any increase in habitat degradation associated with these 
factors is likely to be insignificant. 
 
The primary constituent elements of designated gnatcatcher critical habitat consist of CSS and other 
vegetation communities necessary to support core gnatcatcher populations and provide connectivity 
within populations.  The temporary impacts to 0.018 ac of unoccupied ornamentals and disturbed 
CSS on the edge of Unit 6 of designated gnatcatcher critical habitat will not affect the function of 
the unit to support a stable population of gnatcatchers and to provide connectivity between 
populations to the south in San Diego County and farther north in Orange County.  With the 
incorporation of the above measures, the proposed project impacts on the primary constituent 
elements in Unit 6 of gnatcatcher critical habitat are considered to be insignificant. 
 
Because the above measures have been incorporated into the project, we concur with your 
determination that the proposed project is not likely to adversely affect the vireo and gnatcatcher 
and its designated critical habitat.  We base our concurrence on the following reasons:  1) no direct 
permanent or temporary impacts to vireo and gnatcatcher occupied habitat will occur; 2) the 
permanent loss of 0.4 ac unoccupied CSS and 0.07 ac unoccupied riparian scrub and the temporary 
loss of 0.32 ac of unoccupied CSS, including 0.018 ac of disturbed CSS and ornamentals within 
gnatcatcher critical habitat, is not anticipated to significantly interfere with essential gnatcatcher and 
vireo breeding, feeding, or sheltering behaviors; 3) construction activities will be modified to limit 
noise, night lighting, introduction of invasive species, dust, erosion, sedimentation, and human 
encroachment disturbance to gnatcatchers and vireos as described in the measures above to ensure 
that gnatcatcher and vireo breeding, feeding and sheltering activities in the adjacent habitat are not 
substantially disrupted.  In addition, the project’s temporary impact areas will be restored, which 
will support the survival and recovery of these species.  
 
Therefore, the interagency consultation requirements of section 7 of the Act have been satisfied.  
Although our concurrence ends informal consultation, obligations under section 7 of the Act will be 
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Larry Simon 
<lsimon@coastal.ca.gov> 

08/26/2011 10:28 AM

To Smita Deshpande <smita_deshpande@dot.ca.gov>

cc <scott_shelley@dot.ca.gov>, <chris_flynn@dot.ca.gov>, Karl 
Schwing <kschwing@coastal.ca.gov>

bcc

Subject RE: Requirements for Federal Consistency Determination

Smita,
 
The Coastal Commission staff concurs that this level of coordination for the activity described 
below is adequate to satisfy federal Coastal Zone Management Act coordination responsibilities.  
Submittal of a consistency certification by Caltrans for the proposed HOV project in the City of 
Dana Point is not necessary.  Please contact me should you have any additional questions 
regarding this matter.  Best regards,
 
 
Larry Simon
Federal Consistency Coordinator
Energy, Ocean Resources and Federal Consistency Division
California Coastal Commission
45 Fremont St., Suite 2000
San Francisco, CA 94105
(415) 904-5288
lsimon@coastal.ca.gov
www.coastal.ca.gov
 
 
 
 
-----Original Message-----
From: Smita Deshpande [mailto:smita_deshpande@dot.ca.gov] 
Sent: Thursday, July 28, 2011 2:44 PM
To: Larry Simon; chris_flynn@dot.ca.gov
Cc: scott_shelley@dot.ca.gov
Subject: RE: Requirements for Federal Consistency Determination
 
Larry - Thanks very much for your guidance.  We look forward for your
approval on this project so we can move forward. I am ccing Chris Flynn, so
if you have any questions he should be able to help.  He is our coastal
contact and has worked extensively with Karl Schwing.  Chirs can be reached
at (949)724-2243 incase you have questions.
 
Chris - Larry will be discussing with Karl on Monday about this project.
He will either send us a letter of concurrence or if they think we need to
do more, they will let us know.  He may contact you if he needs more
information.  Once you get the letter of concurrence, can you send it to
the project team so they can move forward.



 
Thanks
 
 
 
Smita Deshpande, Branch Chief
Division of Environmental Analysis, Branch 'A'
Caltrans District 12
(949) 724-2245
 
 
 
 
                                                                           
             Smita                                                         
             Deshpande/D12/Cal                                             
             trans/CAGov                                                To 
                                       Larry Simon <lsimon@coastal.ca.gov> 
             07/28/2011 11:27                                           cc 
             AM                        scott_shelley@dot.ca.gov            
                                                                   Subject 
                                       RE: Requirements for Federal        
                                       Consistency Determination(Document  
                                       link: Smita Deshpande)              
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           
 
 
 
 
Thanks Larry for your quick response.  We were in the process of making a
negative determination for this project.  You may or may not know but Caltr
ans has been delegated all NEPA responsibilities for FHWA.  The
environmental review, consultation, and any other action required in
accordance with applicable Federal laws for this project is being, or has
been, carried out by Caltrans under its assumption of responsibility
pursuant to 23 USC 327. So it would be Caltrans filing a Negative
determination not FHWA.
 
However, we began drafting a letter for requesting a negative determination
(see attached file ccc negativedeterminationrequest.doc).  Also attached
are the following files.  You will see that the area within the coastal



zone is very minimal and therefore we already received an exemption from
Dana Point.  We are in the process of finalizing this document (ND/FONSI),
but this issue came up and wanted to make sure that we are doing the right
thing.  I am hoping that we have to do nothing due to the minor nature of
encroachment.
 
I will call you this afternoon to discuss but wanted you to have something
prior to our discussion.
 
Thanks very much for your help!
 
 
 
Attachements:
1. Letter from Caltrans to CCC requesting a negative determination
2. Description of Alternative 4
3. Figure 1-1 Regional Location
4. Figure 1-2 Coastal Zone Boundary
5. Coastal Zone Exemption Letter - City of Dana Point
 
 
 [attachment "CCC-negdeterminationrequest.doc" deleted by Smita
Deshpande/D12/Caltrans/CAGov] [attachment "Alternative 4 Description.doc"
deleted by Smita Deshpande/D12/Caltrans/CAGov] [attachment "CDP Exemption
(3-25-11) Caltrans.pdf" deleted by Smita Deshpande/D12/Caltrans/CAGov]
[attachment "CoastalZoneBdy.pdf" deleted by Smita
Deshpande/D12/Caltrans/CAGov] [attachment "Fig_1_regional_location.pdf"
deleted by Smita Deshpande/D12/Caltrans/CAGov]
 
 
 
Smita Deshpande, Branch Chief
Division of Environmental Analysis, Branch 'A'
Caltrans District 12
(949) 724-2245
 
 
 
 
                                                                           
             Larry Simon                                                   
             <lsimon@coastal.c                                             
             a.gov>                                                     To 
                                       Smita Deshpande                     
             07/28/2011 08:49          <smita_deshpande@dot.ca.gov>        
             AM                                                         cc 



                                                                           
                                                                   Subject 
                                       RE: Requirements for Federal        
                                       Consistency Determination           
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           
 
 
 
 
A negative determination would be filed only by a federal government
agency.  Caltrans may need to file a consistency certification or a
no-effects determination, or perhaps nothing at all.  I would first send us
a map illustrating the location of your project in relation to the coastal
zone, a very brief project description, and a copy of the exemption you
received from the local government.  We can then determine what type of
federal consistency review is required, if any, for your project.
 
Regarding your second question, federal agency activities/projects within
or outside the coastal zone that hold the potential to affect coastal zone
resources must undergo federal consistency review, through submittal to the
Commission of either a consistency or negative determination.  The
Commission then either concurs or objects to the agency’s determination.
For non-federal projects that require federal permits/approvals (or
occasionally, funding) and that are located within or outside the coastal
zone and hold the potential to affect coastal zone resources, submittal of
a consistency certification (or no-effects determination) to the Commission
may be required.  Oftentimes, a coastal development permit (CDP) from the
Commission is also needed for a project and that permit review serves as
federal consistency review.  In other situations, a local-government-issued
CDP is needed; that permit does NOT serve as federal consistency review.
If that permit is appealable to the Commission, the appeal process may end
up serving as the vehicle for federal consistency review, if there are
unresolved coastal resource issues.  It all depends on the particulars of a
project.  Consultation with the Commission’s federal consistency unit is
helpful early on in the process to identify what type of federal
consistency review might be required.
 
Give me a call if you’d like to discuss further.  I hope this helps.
Regards,
 
 



Larry Simon
Federal Consistency Coordinator
Energy, Ocean Resources and Federal Consistency Division
California Coastal Commission
45 Fremont St., Suite 2000
San Francisco, CA 94105
(415) 904-5288
lsimon@coastal.ca.gov
www.coastal.ca.gov
 
 
 
-----Original Message-----
From: Smita Deshpande [mailto:smita_deshpande@dot.ca.gov]
Sent: Wednesday, July 27, 2011 10:47 PM
To: Larry Simon
Cc: scott_shelley@dot.ca.gov
Subject: Requirements for Federal Consistency Determination
 
 
Hello Larry - I work for Caltrans and we are doing a HOV Project on I 5.  A
FONSI is being prepared.  A very very small section falls with the coastal
zone and we have received an exemption as part of the City's local
programs.  .  There are minimum impacts to water resources, My question is
do we need to apply for a negative determination?  Another question do all
projects that are subject to federal approval and are within the coastal
zone need either a Federal consistency determination or negative
determination?
 
 
 
Smita Deshpande, Branch Chief
Division of Environmental Analysis, Branch 'A'
Caltrans District 12
(949) 724-2245
 
 
 










